“The law discovers the dis- 
ease. The gospel gives the 
remedy.”—Martin Luther. 
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Life, Health and Accident Developments 


CCASIONALLY it happens that, with- 

in the space of a few weeks, a group of 
judicial opinions will be handed down deal- 
ing with doubtful points in a particular area 
of the law where the attendant economic 
and business relationships have become 
molded into a specialized field. This occurs 
rather frequently in the areas of federal 
taxation, labor law and civil liberties, It 
occurs somewhat less frequently in the 
areas of antitrust law and trade regulations. 
When it occurs in the insurance field, the 
occurrence is not only considerably less 
frequent than in those fields mentioned 
above, but it is also less likely to take on 
the aspect of a radical change. 


Consequently, it seems only appropriate 
to draw the attention of the large body 
of men interested in insurance law to any 
judicial developments that make for growth 
in the law. That is the purpose of this 
report regarding recent developments in 
life, health and accident insurance law. 


A war. clause of the “status” type is a 
valid and enforceable provision of a life 
insurance policy, according to an opinion 
of the United States Court of Appeals for 
the Fifth Circuit rendered July 13 in the 
case of New York Life Insurance Company v. 
White, 14 CCH Lire Cases 1056. The policy 
in question was issued in 1944 on the life 
of a civilian woman who subsequently be- 
came a First Lieutenant in the Army Nurse 
Corps. In February of 1945 the assured’s 
brother notified the insurer of her status 
and of the fact that she was then overseas, 
enclosing with the letter the quarterly pre- 
mium due on March 27, 1945, which the 
insurer received and accepted. On April 
29, 1945, while the assured was off duty 
and on her way to a dance in company 
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with an officer of the Army Air Corps, on 
Saipan Island in the Pacific Ocean, where 
she was then stationed, both the assured 
and her escort were murdered by three 
American sailors who were bent on rape 
and robbery. Her death was not attributable 
to military action. 

The policy contained several provisions 
typical of the “results” type of war clause 
now generally used in policies insuring the 
lives of those engaged in war in Korea. 
The insurer made no assertion that any one 
of those “results” type of provisions barred 
the beneficiary’s claim. Instead it claimed 
limited liability by reason of the assured’s 
military status and geographical location 
alone, without reference to the cause of 
death or to the activities from which it 
resulted. That “status” type of war clause 
read: 

“The only amount payable under this 
policy shall be the restricted amount here- 
inafter defined [return of premiums with 
interest] if the death of the Insured shall 
occur under the cirmcumstances set forth in 
any one or more of the following clauses 
(1), (2), (3) or (4), namely 

“(1) outside the Home Areas while the 
Insured is in the military or naval forces 
of any country engaged in war... .” 

The beneficiary, claiming the face amount 
of the policy, argued that the Army Nurse 
Corps is not a part of the “military forces,” 
and further that the status clause was 1n- 
tended to relate only to risks incidental to 
military action. and did not exclude full 
coverage for death by murder unconnected 
with military action, which might befall 
soldier or civilian alike. 

The court held that members of the Army 
Nurse Corps were like chaplains, doctors, 
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hospital corpsmen, WAC’s and others in 
being noncombatants but, at the same time, 
constituent parts of the military forces. 
“The clause is not confined to combat 
personnel,” the court said, “nor is paragraph 
one thereof limited to death caused by, or 
resulting from, combat.” 

The beneficiary further argued that the 
insurer waived the limitation of the war 
clause by accepting the premium payment 
with knowledge that the assured was over- 
seas. “Any other view,” she said, “would 
enable the company to both accept the 
premium and avoid liability.” 

This argument the court also rejected. 
“Both the company and the applicant for 
insurance are free to contract as they please. 
; The company was willing to insure 
her for the full amount of the policy so 
long as she remained in the Home Areas, 
but not when she left those areas. That was 
the protection agreed upon.” Because all 
coverage was not terminated by the clause, 
the court continued, the departure of the 
assured from continental United States did 
not operate to terminate the policy. It did 
not even authorize the company to cancel 
the policy. On this basis the court distin- 
guished earlier cases upon which the plain- 
tiff relied. 

It seems quite clear that the significance 
of that case may not be altogether con- 
jectural. Although the limitations in policies 
presently being written are pretty much 
confined to the “results” type of war clause, 
a number of policies written during World 
War II containing a “status” clause are 
still in effect. Furthermore, future inser- 
tion of the “status” clause may eventually 
be approved by the National Association 
of Insurance Commissioners and the re- 
spective state departments. 


Another case, decided last June 7, holds 
that policy loans become debts against the 
decedent’s estate. Schwartz Estate, Docket 
No. 351 of 1950 in the Orphans’ Court 
of Delaware County, Pennsylvania, was ap- 
parently a case of first impression in that 
jurisdiction. The assured under two policies 
of life insurance, each in the amount of 
$5,000, borrowed $1,733.40 on each policy. 
Upon the death of the assured, the insur- 
ance company applied a sufficient sum from 
the face value of the policies to repay the 
amount of the loans and paid the balance 
of the face value to the respective bene- 
ficiaries. The beneficiaries presented claims 
to the executors for reimbursement to the 
extent of the loans made to the assured. 
The court held that the loan transactions 
were not advance payments by the insurer 
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THIS ISSUE IN BRIEF 


The reluctance of some courts to 
apply the doctrine of res ipsa loquitur 
to the bottled beverage cases has 
occasionally evoked criticism. Support- 
ing the view of these courts, an attor- 
ney experienced in such litigation 
considers many of the practical ques- 
tions involved and asserts that the 
doctrine logically cannot be applied 


to a purchase from a middleman. 


Page 569. 
2 


One of America’s outstanding per- 
sonal injury attorneys exhaustively 
discusses a question that is always 
timely and especially so when the 
value of the dollar is rapidly fluctu- 
ating—“The Adequate Award.” Courts 
are willing to recognize inflated times, 
but the awards they approve vary 
with the locality, he points out. He 
asks, “If there is a standard of wages 
and hours and commodities between 
the several states, why should there 
not be one for personal injury ver- 
dicts?” Page 577. 


Early accident and health coverages 
were burdened with exclusions, tech- 
nical obstacles and clumsy phraseology. 
Today many types and combina- 
tions of accident and health coverages 
are available, and premium volume 
has increased 500 per cent over the 
last decade. Page 609. 


The convention season is here. See 
page 626. 








of a portion of the proceeds of the policies. 
On the contrary, it created a debtor-creditor 
relationship between the insurer and the 


assured. Hence, the beneficiaries’ claims 
against the remaining assets of the estate 
were allowed. 


“What is an accident,” “What are acci- 
dental means” and “What are accidental 
results” are questions that arise so fre- 
quently as to be more than perennial. They 
arose again in a case decided last June 
by the Georgia Court of Appeals, Thompson 
v. Prudential Life Insurance Company of 
America et al., 14 CCH Lure Cases 1020. 
The unusual feature about this case is the 
fact situation, which is the sort of thing 
one usually reads about in newspapers, 
rather than in court decisions. The assured 
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in that case was a boy of sixteen years 
“who was of a happy and jovial disposition 
and full of life and fun.” One evening he 
sought to interject some excitement into 
the prosaic way of things by participating 
in a game of “Russian Roulette.” This in- 
volved the removal of all the cartridges 
except one from the cylinder of a revolver, 
spinning the cylinder, placing the end of 
the gun barrel to his head, and pulling the 
trigger when the cylinder came to rest. 
The boy’s own prior experiments had con- 
vinced him that the single cartridge would 
stop at or near the bottom of the cylinder, 
away from the hammer of the gun, so that 
the hammer would not strike the cartridge 
when the trigger was pulled. Unfortunately 
his experiments were not exhaustive, for 
on this occasion the cartridge stopped im- 
mediately in front of the firing pin, and 
the youthful assured was killed instantly 
upon his pulling the trigger. His mother 
sought to recover double indemnity under 
his insurance policies for death resulting, 
“directly and independently of all other 
causes, from bodily injuries effected solely 
through external, violent and accidental 
means.” In denying the beneficiary’s claim 
the court said: 


“Such reckless abandon and exposure to 
a known and obvious danger cannot be said 
to have been accidental, nor can it be said 
that his death was effected by accidental 
means. The most that can be said for such 
a participant is that he hoped the cartridge 
would not stop in the firing position when 
his turn to pull the trigger came. Under 
these circumstances we think the plaintiff 
failed to establish that the insured’s death 
was effected by accidental means within the 
meaning of that term in the policies of 
insurance.” 


Constitutionality of Group 
Life Classifications 


The fourth and final case to be considered 
in this brief report involves a question with 
many possibilities for speculation. In Board 
of Insurance Commissioners of Texas et all. v. 
Great Southern Life Insurance Company et al., 
14 CCH Lire Cases 917 (Tex., May 2, 
1951), an attack was made upon the con- 
stitutionality of the Texas group life defini- 
tion. That definition (Article 4764a of 
Vernon’s Annotated Statutes) allowed the 
issuance of group policies in four different 
situations. Three of these would allow the 
coverage of (a) members of a labor union; 
(b) certain state employees; and (c) debtors 
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of the same creditor. The fourth situation 
allowing group coverage—the one questioned 
in the case—would be a policy issued to 
an employer or his trustee to insure his 
employees, the policy covering at least 25 
employees. A number of Texas banks had 
less than 25 employees. Together with 
larger banks they entered into a complicated 
arrangement with a trustee and with Great 
Southern, the end result being that Great 
Southern issued to each employee applicant 
a separate policy of ordinary life insurance, 
without physical examination, at a group 
rate. The Texas Board of Insurance Com- 
missioners declared all the policies invalid 
as violating Article 4764a, and the case 
eventually came before the Texas Supreme 
Court, Great Southern arguing that the 
classifications involved in that article were 
unreasonable. 


The Texas Supreme Court upheld the 
statute. The exclusion of groups of less 
than 25 from group coverage was justified 
in the interests of insuring the solvency of 
group insurers, the court said. “It may be 
that the solvency of insurance companies 
would have been better protected if the 
number had been set at 30, or as weil pro- 
tected if the number had been set at 24, 
but the line had to be drawn and it was 
the province of the legislature to draw it.” 


Neither was it arbitrary for labor unions 
and their members to be included as bene- 
ficiaries of the act while trade associations 
were excluded. “The members of a labor 
union have with their union a close relation- 
ship and an affinity of interests that does 
not necessarily exist in a trade association, 
a more loosely knit type of organization.” 


Recognizing the importance of the ques- 
tions involved, the Texas Association of 
Life Underwriters intervened as amicus 
curiae. Carlyle M. Dunaway, general coun- 
sel for the National Association of Life 
Underwriters, says in Life Association News 
of July, 1951 that the case is the first of its 
kind to be decided in the United States. 


As we suggested at the outset, none of 
these cases involve revolutionary changes, 
though—had the results in the first and last 
been different—they might have involved 
changes of some significance. It has hap- 
pened before, however, that changes in 
settled doctrines were presaged by unsuc- 
cessful assaults upon those doctrines. Hence 
the justification for the time insurance coun- 
sel spend in merely “keeping up to date” 
with what the courts are doing—and the 
justification for this report. 
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Congress 


War Damage Corporation legislation was 
the subject of hearings in the Senate this 
month by a subcommittee of the Senate 
Committee on Banking and Currency. Elmer 
B. Staats, assistant director of the Bureau 
of the Budget, presented a comprehensive 
plan for a federal war damage indemnity 
program for restoration and rehabilitation of 
community facilities and services and indus- 
trial plants; income maintenance for those 
insured and their dependents, and for those 
in want; and for property damage caused 
by hostile or warlike action. Because of the 
threat of widespread damage to this country 
in the event of war, the War Damage Cor- 
poration which would be reactivated under 
the proposed law would assume greater re- 
sponsibilities than it did in World War II. 
The administrator of the WDC would be 
authorized to employ the services of insur- 
ance companies, adjusters and appraisers. 
A $20 billion appropriation would cover 
damage to private property, and a $2 billion 
appropriation damage to public property. 
The President would be authorized to de- 
clare a moratorium on insurance company 
claim payments should there be danger of 
insolvency. The act would be only partially 
effective when enacted: Titles I and II, con- 
ferring on the President broad powers to 
act in an emergency, would take effect only 
after the occurrence of damage. All those 
interested in such legislation have been in- 
vited to make suggestions or statements to 
the subcommittee concerning it. 


The Senate Finance Committee’s tax hear- 
ings on H. R. 4473 this month were of 
special interest to life companies. Life rep- 
resentatives appearing before the committee 
protested the withholding provisions of the 
tax bill requiring them to withhold 20 per 
cent of all interest paid or credited to policy- 
holders or beneficiaries under agreements to 
pay interest, and requiring corporate payors 
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to withhold from the life companies 20 per 
cent of their investment interest and divi- 
dends. The life representatives suggested a 
flat-rate tax of 614 per cent based on a com- 
pany’s net investment income as a substitute 
for the provisions of H. R. 4473. 


The Forand subcommittee of the House 
Committee on Ways and Means held hear- 
ings on H. R. 3393 this month—the bill 
amending the Social Security Act to provide 
unemployment compensation for federal 
civilian employees. After holding executive 
consideration of the bill, the committee re- 
cessed, without coming to any conclusions, 
until call of the chair. 


H. R. 1072, permitting the renewal of 
five-year level premium term policies of 
United States Government Life Insurance, 
went to the President July 25. 


State Legislation 


Agency of Motor Vehicle Operators . . . 
New rules of evidence have been provided 
by the North Carolina legislature with re- 
spect to the agency of persons driving a 


car involved in an accident. Proof of own- 
ership shall be prima-facie evidence that 
the car was being operated with the knowl- 
edge and consent of the owner, and proof 
of registration of a vehicle in the name of 
a person or firm shall be prima-facie evi- 
dence of ownership and of the fact that the 
person operating the car was within the 
course and scope of his employment (H. B. 
482, approved March 30, 1951). 


Aircraft Liability . . . The Vermont 
law regarding the liability of owners and 
operators of aircraft for injuries or dam- 
ages caused by the aircraft has been amended 
to make it less stringent: owners and oper- 
ators are no longer “absolutely” liable 
“whether negligent or not,” the amendment 
having deleted these words from the law 
(S. B. 26, approved March 21, 1951). 
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Assessment Benefit Associations . .. In 
order to obtain a permit to operate in 
Minnesota, an assessment benefit association 
must now deposit $10,000 with the Com- 
missioner, instead of $1,000 as formerly. 
The regulation providing that in addition 
to net premiums assessed on a certificate 
such an association may assess a sum over 
and above for expense purposes has been 
amended to limit the application of this 
provision to death benefit certificates (Chapter 
257, Laws 1951, approved April 6, 1951). 


Asset Requirements . . . An amendment 
to California law provides that in order for 
an insurer to be admitted within three years 
of the time it commences to do business its 
assets must equal the sum of its liabilities 
and the minimum capital and surplus re- 
quired for admission. This requirement is 
also stipulated for reciprocal and interin- 
surance exchanges. An admitted insurer 
which has been in business less than three 
years must maintain its assets as prescribed 
in Section 1153 of the Insurance Code only 
up to the amount of the sum of its liabilities 
and the surplus and capital required for ad- 
mission (Chapters 543 and 544, Laws 1951, 
approved May 23 and 22, 1951). 


Assigned-Risk Plans ... A new Kansas 
law provides that insurers may make agree- 
ments among themselves as to the appor- 
tionment of insurance on persons in good 
faith who are unable to procure insurance 
by ordinary means, and also as to rate 
modifications on such insurance, these agree- 
ments to be subject to the approval of the 
Commissioner. All automobile liability in- 
surers are required to submit to the Com- 
missioner plans for the apportionment of 
insurance on such persons; the law states 
the requirements for such plans, and gives 
the Commissioner power to prepare and 
promulgate a plan for those insurers who 
do not submit a plan meeting the standards 
of the law within the period stated in any 
order disapproving an existing plan (H. B. 
182, approved March 27, 1951). 


Attorney’s Fees . . . Idaho insurers fail- 
ing to pay the “amount justly due” under 
a policy of insurance will in the future be 
required to pay the attorney’s fees of a 
plaintiff winning a suit against them on the 
policy (H. B. 226, approved March 22, 
1951). 


Authorization to Purchase Insurance . . . 
North Carolina municipal corporations are 
authorized, but not required, to waive gov- 
ernmental immunity for damage or injury 
caused by their motor vehicles, by purchas- 
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ing insurance (S. B. 305, approved April 18, 
1951). 


Beneficiaries . . . Fraternal benefit socie- 
ties in Arizona are no longer required by 
law to limit the scope of beneficiaries, and 
proceeds from certificates issued by them 
may now be paid “in conformity with the 
provisions of the membership contract” in- 
stead of only upon the death of the member 
(Chapter 121, Laws 1951, approved March 
28, 1951). ... Idaho law has been similarly 
revised (S. B. 171, approved March 21, 
1951). 


Benefit Insurance Corporations ... New 
Arizona regulations for benefit insurance 
corporations prescribe the basis of premium 
rates, method of valuation, amount of re- 
serves and authorized investments of mortuary 
funds (Chapter 121, Laws 1951, approved 
March 28, 1951). 


Casualty, Surety and Fidelity Insurers 
. . . Kansas casualty, surety and fidelity 
insurers writing classes of insurance as 
stated in Section 40-1102 of the Kansas 
Code are now required to have a paid-up 
capital stock of at least $400,000 and a sur- 
plus of $50,000. It is now required of such 
an insurer writing insurance for which there 
is more than one rate regulatory law in the 
state to designate which statute shall be 
applicable to it in respect to such insur- 
ance (H. B. 544, approved March 28, 1951). 
. .. Kansas fire insurance companies may 
transact the kinds of business mentioned 
in Section 40-1102 if they meet the capital 
stock requirements (H. B. 545, approved 
March 28, 1951). 


Certificate of Exemption . . . Benefit and 
relief associations organized in California on 
or after January 15, 1951, in order to be 
eligible for a certificate of exemption, are sub- 
ject to new requirements as enacted by Chap- 
ter 569, Laws 1951, approyed May 22, 1951. 


Contingency Reserves ... An amendment 
to Texas law changes the amounts of con- 
tingency reserves permissible to mutual, 
level premium and legal reserve life insur- 
ance companies, gives the Board of Insur- 
ance Commissioners the authority to grant 
companies permission to maintain excess re- 
serves, and makes provision for the invest- 
ment of such reserves and for the payment 
of death claims and dividends from such 
funds to policyholders (H. B. 38, approved 
May 1, 1951). 


Death Due to Negligence .. . The maxi- 
mum amount which can be recovered in 
Massachusetts for death due to negligence 
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has been raised from $15,000 to $20,000 
(Chapter 250, Laws 1951, approved April 
20, 1951). 


Designation of Insurer... A new Cali- 
fornia law prohibits the designation of a 
particular insurance agent or broker by any- 
one loaning money on the security of per- 
sonal or real property (Chapter 224, Laws 
1951, approved May 1, 1951). 


Driver Education .. . California school 
districts providing driving courses may in- 
sure against any liability arising out of the 
use of cars in connection with the courses, 
the cost to be paid out of available school 
funds (Chapter 593, Laws 1951, approved 
May 22, 1951). 


Financial Responsibility for Taxicabs . . . 
New Jersey taxicabs must now be insured 
in the amount of $5,000/$10,000 for bodily 
injury, and $1,000/$5,000 for property dam- 
age (Chapter 148, Laws 1951, approved 
June 1, 1951). 


Fire and Casualty Reserves . .. New pro- 
visions for the ascertainment of the liabili- 
ties and reserves of mutual and stock fire 
and casualty insurers have been enacted in 


Nebraska (L. B. 285, approved May 7, 1951). 


Fraternal Benefit Societies . . . Connecti- 
cut fraternal benefit societies are now required 
to set forth on certificates issued by them 


the rules of the society under which a cer- 
tificate can be terminated or benefits re- 
duced; and under no conditions may they 
reduce the cash surrender value of a certifi- 
cate (Public Act 8, Acts 1951, approved 
April 25, 1951). 


Group Life Insurance . . . Oklahoma re- 
cently enacted a law regulating group life 
insurance, providing the coverage which 
may be afforded, specifying standard provi- 
sions, and prescribing conversion regulations 
(H. B. 175, approved April 30, 1951)... . 
Mortality and interest assumption tables 
used for group life insurance by Connecticut 
insurers must in the future be approved by 
the Commissioner (Public Act 84, Acts 1951, 
approved June 1, 1951). . . . California has 
enacted a number of group life amendments: 
New provisions regarding dependents in- 
sured under an employee’s group policy 
provide that children between 18 and 21 may 
now be insured; and the benefits can be as 
high as $1,000 for all children over six 
months (Chapter 348, Laws 1951, approved 
May 5, 1951). Group life policies may now 
be issued to the trustees of a fund estab- 
lished by a single employer (the require- 
ment was formerly two or more employers 
in the same industry), and it is permitted 
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to have the employees contribute to the cost 
of the premiums (Chapter 279, Laws 1951, 
approved May 4, 1951). Where organiza- 
tions coming under Section 10203 of the 
California Insurance Code could procure 
group insurance only if they had 50 mem- 
bers or more, they can now purchase such 
insurance if they have 25 members to be 
insured (Chapter 280, Laws 1951, approved 
May 4, 1951). New incontestability provi- 
sions for group life policies were added by 
Chapter 282, Laws 1951, approved May 4. 
Where ten employees may be insured under 
a group life policy, if the number of assureds 
is less than 25, the maximum amount of 
insurance on any one life must be not more 
than 2% times the minimum on any one 
life, according to another amendment (Chap- 
ter 311, Laws 1951, approved May 5, 1951). 


Hospital and Medical Service Corpora- 
tions . . . Kansas law has been amended to 
provide for hospital service in other than 
participating hospitals, under nonprofit hos- 
pital service plans, and to authorize hospital 
service corporations to make reciprocal ar- 
rangements with other corporations, both 
domestic and foreign. A provision is made 
under the amendment that foreign corpota- 
tions may transact business in the state 
only in areas which form part of the medi- 
cal area in which they operate. Another 
provision of the amendment raises from 
eighteen to nineteen the age at which a 
subscriber’s children are no longer insured 
(H. B. 73, approved March 28, 1951).... 
Amendments of substantially the same ef- 
fect have been made in regard to medical 
service corporations (H. B. 72, approved 
March 28, 1951). 


Insurance Code . . . The Texas legisla- 
ture has effected a compilation of Texas 
statutes affecting insurance, by the enact- 
ment of an insurance code. Insurance law 
remains substantially the same, except that 
it embodies the laws passed at the fifty- 
second session of the legislature. The new 
law is expected to prove a clearer and more 
concise expression of the insurance regula- 
tions of the state, and in compiling the laws 
editorial changes were made to effect this 
purpose (S. B. 236, approved June 28, 1951, 
effective 90 days after adjournment). 


Insurance for School Children .. . 
New York school districts have been author- 
ized in their discretion to insure pupils against 
damage occasioned because of injuries while 
participating in physical education classes, 
intramural and interscholastic sports activi- 
ties (Chapter 531, Laws 1951, approved 
April 4, 1951). 
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Investments . . . California insurers may 
now make excess-fund investments in the 
stock of Canadian corporations, up to ten 
per cent of their capital and surplus. Pro- 
visions regarding the maximum amounts 
which may be invested in the stock of one 
corporation have also been revised (Chapter 
576, Laws 1951, approved May 22, 1951). 


Life Expectancy . . . South Carolina has 
inserted in its code a new table for the 
determination of life expectancy (Ratifica- 
tion No. 305, Acts 1951, approved April 28, 
1951). 

Life-Only Agents . .. An amendment to 
California law authorizes life-only agents to 
issue supplemental contracts making provi- 
sion for accidental death and disability bene- 
fits, and for safeguarding against a lapse of 
contract arising from total and permanent 
disability (Chapter 545, Laws 1951, approved 
May 23, 1951). 

Limited Capital Stock Companies... An 
amendment to Arizona law prescribes capi- 
tal requirements and maximum benefits for 
limited capital stock companies writing en- 
dowment and annuity policies. Aside from 
these regulations, however, such companies 
are subject to the same laws as regular life 
and disability companies. Under the amend- 
ment, benefit insurance corporations and 
benefit stock insurance companies are au- 
thorized to convert to or be reinsured by 
limited capital stock companies. Foreign 
corporations may qualify as limited capital 
stock companies only if Arizona limited 
capital stock companies are allowed to make 
insurance in their resident state (Chapter 
121, Laws 1951, approved March 28, 1951). 


Multiple-Line Underwriting Authority 
. Nebraska fire and casualty insurance 
companies will be permitted to write 
multiple-line insurance on and after August 
27, if they maintain a full unearned premium 
reserve (L. B. 249, approved May 28, 1951). 
Municipal Liability . . . Michigan muni- 
cipalities will in the future be liable, in the 
case of a person’s suffering an injury on a 
public way defective because of negligence, 
not only to the person so injured but also 
to any person suffering damages by reason 
of such injury (Public Act No. 19, Acts 
1951, aproved April 5, 1951). 


Mutual Fire Insurers . . . In order to 
form a county mutual fire insurance com- 
pany in California in the future, 100 persons 
owning an aggregate of $500,000 worth of 
real property may incorporate by depositing 
a premium of at least 25 cents on each $100 
of insurance (Chapter 271, Laws 1951, ap- 
proved May 4, 1951). 
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Nonresident Agents . . . Nevada now 
provides for the licensing of nonresident 
agents, and has included nonresident agents 
in those provisions of law pertaining to 
agents, brokers and nonresident brokers. 
Nonresident agents must in the future be 
licensed in order to do business in the 
state (Chapter 310, Laws 1951, approved 
March 22, 1951). (See “State Department 
Rulings,” May, 1951 issue, page 369, super- 
seding Opinion of the Nevada Attorney Gen- 
eral No. 25 of March 2, 1951, at page 538 
of the July, 1951 INsuRANcE Law Journat.) 


Premium Tax ... New Nebraska tax 
provisions provide for a two per cent pre- 
mium tax on foreign insurers and a .4 per 
cent tax on domestic insurers. Both foreign 
and domestic fraternal benefit associations 
are exempt from the tax (L. B. 527, approved 
May 5, 1951). ... The Vermont premium 
tax for fire insurance companies has been 
raised from one half of one per cent to 
three eights of one per cent. The law is 
effective July 1, and will remain in effect 
until June 30, 1953, when the old rate will 
be reinstated (H. B. 152, approved March 
23, 1951). 


Reinsurance . . . A new Nebraska law 
prescribes credits which may be taken by a 
fire or casualty insurer against loss and un- 
earned premium reserves as the result of 
reinsuring the whole or a portion of its 
business, and the allowances as admitted 
assets of certain accounts receivable from 
reinsurance (L. B. 277, approved April 17, 
1951). . . . Texas mutual assessment com- 
panies may now enter into reinsurance con- 
tracts with legal reserve companies authorized 
to write life, health and accident insurance 
which have a capital or surplus of at least 
$100,000, under certain prescribed conditions 
(S. B. 8, approved May 10, 1951, effective 
90 days after adjournment). 


Savings Banks Investments . . . Maine 
savings banks are now authorized to invest 
in the capital stock of insurance companies 
doing business in the state which do at 
least fifty per cent of their business in fire 
and allied risks and not more than one 
third in motor vehicle liability insurance. 
The amount of capital stock, surplus and 
reserves held by the company must also be 
considered in making such investments; 
and not more than five per cent of the 
deposits of a mutual savings bank may be 
invested in a fire company or in any one 
insurance company (Chapter 101, Public 
Laws 1951, approved April 2, 1951). 


(Continued on page 608) 
IL J— August, 1951 
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Res Ipsa Loquitur 


and Bottled Beverages 


By RAY R. CHRISTENSEN, Salt Lake City Attorney 


By definition, the doctrine of 
res ipsa loquitur logically 
cannot be applied to purchase 
from a middleman, states this 
member of the firm of Moreton, 
Christensen and Christensen 


among Aes one of the most interesting 
types of negligence cases which an in- 
surance lawyer may be called upon to de- 
fend is an action by a consumer against 
a bottler of beverages for sickness or in- 
juries claimed to have been sustained by 
reason of some impurity or foreign article 
in the beverage. These cases involve a 
number of problems which are rather unique. 


It is not within the scope of this article 
to treat all of the novel problems which 
may be encountered in the defense of these 
cases; indeed to do so would require a 
book-length treatise. The ambit of this 
article is limited to a brief consideration of 
the application of the doctrine of res ipsa 
loquitur to cases of this sort. 


The recent Utah case of Jordan v. Coca- 
Cola Bottling Company of Utah, 18 Nec- 
LIGENCE CASES 448, 218 Pac. (2d) 660, well 
illustrates the typical factual situation en- 
countered in one of these cases. The facts 
of that case are quite fully set forth in the 
prevailing opinion of the court, and may 
be summarized as follows: 


The defendant operated a Coca-Cola bot- 
tling plant in Salt Lake City. So far as 
the evidence showed, it was the only plant 
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bottling that product in Salt Lake County 
and it served all of Salt Lake City and 
much of Salt Lake County, as well as 
certain other areas of the state. However, 
the evidence also showed that there were 
other Coca-Cola bottling plants in the state 
not owned or operated by the defendant, 
some of them being situated fairly close, 
geographically, to the defendant’s plant. 


One of the defendant’s customers was 
the American Smelting and Refining Com- 
pany, which purchased several cases of Coca- 
Cola every day. The defendant’s route 
salesman made daily deliveries at Ameri- 
can’s plant, and when making such calls 
he always filled the vending machine, which 
was leased by American from the defend- 
ant. Extra cases of Coca-Cola were stored 
in the office of the foreman. 


Certain employees of the company had 
the duty of removing Coca-Cola from the 
reserve compartment of the dispensing ma- 
chine to the operating part of the machine. 
At least 14 employees of the company had 
access to the key to the machine and un- 
doubtedly many more employees had ac- 
cess to the Coca-Cola which was stored in 
the foreman’s office. 


The plaintiff, an employee of American, 
testified that he purchased two bottles of 
Coca-Cola from the vending machine and 
gave one of them to a fellow worker; that 
when he (plaintiff) opened his bottle he 
noticed that the cap was firm and seemed 
to be attached as securely as the caps on 
other Coca-Cola bottles which he had opened ; 
that he took “a big slug” of Coca-Cola and 
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discovered something foreign in his mouth; 
that he expectorated it into his hand and 
discovered that it was a large fly. He 
further testified that he thought he had 
swallowed one fly and upon inspection of 
the bottle he discovered another fly and 
some other foreign matter remaining in the 
bottle. His testimony was corroborated 
by that of his fellow employee, who was 
present at the time. 


Defendant's Evidence 


The evidence on behalf of the defendant 
was all to the effect that its bottling process 
was so efficient that it would have been 
impossible for a fly or other foreign material 
to get into the bottle while it was in the 
possession or under the control of the 
defendant. The evidence showed that all 
bottles were cleansed by an elaborate proc- 
ess consisting of a series of baths in warm 
caustic soda solutions; fresh water, high 
pressure rinses; external and internal brush- 
ing by specially designed brushes revolving 
at a high rate of speed; and additional fresh 
water rinses. 


After being washed and before being 
filled, the bottles were inspected visually 
by an employee assigned to that duty, the 
bottles passing in front of a nonglare light 
in a single line in front of the inspector. 
The syrup was introduced into the bottle 
from a closed line directly from the air 
tight container in which it was received 
from the syrup manufacturer. The syrup 
was twice strained through a fine mesh 
filter before being squirted into the bottles. 
The water used was city culinary water, 
specially filtered and treated and conveyed 
to the bottles through a closed line. Bot- 
tles were capped by an automatic capping 
machine. 

After the bottles were properly filled 
and mixed they were inspected by an elec- 
tric eye inspecting machine which auto- 
matically rejected bottles containing any 
foreign material. This machine was so 
sensitive that if the fluid was excessively 
effervescent, or if the mixture was slightly 
dilute, the bottle would be rejected. If the 
machine got out of order, it would reject 
all bottles rather than permit substandard 
bottles to pass. 

A bacteriologist and sanitarian testified 
that it would be virtually impossible for 
flies to go through the washing and _ bot- 
tling process without being completely dis- 
solved by caustic soda solution. There 
was also testimony on the part of the city 
inspector that he made monthly inspections 
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of the defendant's plant; that in making 
these inspections he checked for rodents 
and insects; that he inspected screens and 
windows, and inspected generally for clean- 
liness; and that he never saw any flies in 
the plant and always found conditions there 
to be very sanitary. 


There was also testimony by the defend- 
ant’s delivery salesman that on some oc- 
casions when he had been stocking the 
vending machine he had been requested by 
A. S. & R. employees to exchange cold 
bottles from the machine for warm bottles 
held by the employees. He did not know 
where the employees obtained the warm 
bottles which they were permitted to ex- 
change. 


The following points as shown by the 
above résumé of the evidence are signifi- 
cant: 


No Evidence 
of Specific Negligence 


(1) The evidence did not establish that 
the defendant was the bottler of the bottle 
from which plaintiff drank. 

(2) When the defendant’s delivery sales- 


man left bottles of Coca-Cola in the vend- 
ing machine or in the foreman’s office at 


the A. S. & R. plant, those bottles passed 
beyond the control of the defendant and 
into the control of A. S. & R. Company. 
At least 14 employees of that company had 
access to the bottles. 


(3) There was absolutely no evidence of 
specific negligence on the part of the de- 
fendant. 

(4) Assuming the plaintiff’s testimony 
to be true, there was no evidence as to 
how or when the flies got into the bottle. 


(5) There was no agent or employee of 
the defendant present at the time the in- 
jury occurred, 


(6) The defendant’s evidence showed a 
method of cleansing, bottling and inspec- 
tion which was as nearly fool-proof as the 
ingenuity of man could devise. 


The above enumerated points are gen- 
erally found in cases of this sort. It may 
be noted here that it is all too often as- 
sumed by counsel for the plaintiff, and 
sometimes by counsel for the defendant, 
that because the retailer regularly purchases 
his supplies of a particular kind of soft 
drink from the defendant the defendant was 
necessarily the producer of the involved 
bottle. However, a careful investigation 
of the facts often reveals a definite possi- 
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bility that the involved bottle might have 
been produced by someone other than the 
defendant. For example, under the evi- 
dence above discussed, it is quite possible 
that employees of American might have 
purchased bottles of Coca-Cola bottled in 
some plant other than defendant’s, and ex- 
changed such bottles for bottles in the 
vending machine. Counsel for the plaintiff 
should always be required to prove that 
the defendant was the bottler of the bottle 
involved. These cases can sometimes be 
won for the defense by rigid insistence on 
this point. 

The cleansing, bottling and inspection 
procedures employed by the defendant in 
the Jordan case are substantially identical 
to the processes in general use by the bot- 
tlers of soft drinks throughout the country, 
with the exception that electric-eye inspect- 
ing devices have not yet come into general 
use. They undoubtedly will do so within 
the next few years. 


On the evidence above outlined the case 
was submitted to the jury under the doc- 
trine of res tpsa loquitur, and the jury re- 
turned a verdict in favor of the plaintiff 
for $500. On appeal to the Supreme Court 
of Utah, several points were raised, but the 
case finally turned on the question of the 
application of the doctrine of res ipsa loqui- 
tur to the facts of that case, the court 
holding that the doctrine was not applica- 
ble and that the plaintiff had failed to 
produce evidence of negligence on the part 
of the defendant sufficient to entitle him 
to go to the jury. 

The opinion of the Utah court indicated 
an appreciation of the vexing problems in- 
volved, which has been entirely lacking in 
too many of the reported cases. While the 
Utah court did not hold that the doctrine 
of res ipsa loquitur could never be held 
applicable to cases of this sort, and im- 
pliedly held that the doctrine would be 
held applicable upon proper proof by the 
plaintiff of the integrity of the bottle from 
the time it left the hands of the defendant 
producer to the time of the accident and 
injury to the plaintiff, still the court placed 
definite limitations and conditions upon the 
application of the doctrine, and reversed 
the general trend of judicial decisions in 
this country, which tends to apply the 
doctrine without reservation or restriction 
in cases of this sort. 


Historically in Anglo-American jurispru- 
dence the burden of proof in the sense of 
risk of nonpersuasion has always been upon 
the party asserting a claim for damages. 
In the ordinary negligence case failure of 
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the plaintiff to come forward with specific 
evidence of negligence will result in a non- 
suit or dismissal. 


Origin of Doctrine 
of Res Ipsa Loquitur 


During the nineteenth century there de- 
veloped both in England and the United 
States the doctrine of res ipsa loquitur. 
This doctrine, simply stated, is that where 
a person is injured by an instrumentality 
which is exclusively under the control of 
the defendant at the time of the injury and 
from the operation of which instrumen- 
tality no accident or injury is to be antici- 
pated, except upon negligent use, then the 
trier of fact may infer negligence upon the 
part of the defendant. See 38 American 
Jurisprudence 989, 996-997, Negligence, Sec- 
tion 295, 300; Sherman and Redfield on 
Negligence (Rev. Ed.), Section 56, p. 153; 
9 Wigmore on Evidence 380, Section 2509. 
The doctrine of res ipsa loquitur has now 
been accepted by and become a part of the 
jurisprudence of nearly every state in the 
United States, and is also well established 
in England. 

The reason for the origin of the doctrine 
was that the defendant had access to all 
of the material facts and evidence and that 
the plaintiff did not know and had no way 
of discovering the cause of the accident. 
Until fairly recently the doctrine was never 
held to be applicable in cases where the 
defendant did not have the exclusive control 
of the instrumentality causing the injury. 
The doctrine has been most frequently ap- 
plied in cases involving railroads, but it has 
also been applied in a great variety of other 
cases, including, in recent years, the bottled 
beverage cases. 

The essentials of the doctrine are gen- 
erally considered to be the following: 

(1) The apparatus would not normally 
cause injury without negligence. 

(2) Inspection and use of the apparatus 
is within exclusive control of defendant at 
the time of injury. 

(3) The defendant has superior knowl- 
edge of the cause of the accident, and the 
plaintiff is unable to prove the negligence 
of the defendant. 


Ascertainment of Source 
of Foreign Substance Difficult 


The doctrine of res ipsa loquitur, by its 
own definition, as above stated, could never 
logically be applied to the case where a 
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purchaser from a middleman was injured 
by an impurity in his drink. It is clear 
under such circumstances that the defend- 
ant bottler does not have the superior 
knowledge which was the original reason 
for the establishment of the doctrine. On 
the contrary the bottler may not have even 
as much knowledge as either the plaintiff 
consumer or the retailer from whom the 
plaintiff purchased. Almost invariably, no 
agent or representative of the bottler is 
present at the time of the incident. The 
bottle has been completely beyond his con- 
trol for a period of several hours to many 
months. Who may have tampered with the 
bottle the bottler has no way of knowing 
or discovering. Whether or not the plain- 
tiff himself may have introduced the foreign 
matter into the bottle can never be dis- 
covered by the defendant. 


Very frequently stocks of bottled bever- 
ages are so kept that they are readily 
accessible to persons other than the retail 
distributor and his employees. In many 
places, it is the custom for the customers 
to serve themselves. Unless the products 
are kept under lock and key by the retail 
merchant it can never be said that there 
is no opportunity for tampering. 


Bottled beverages ordinarily have no se- 
rial numbers or identifying marks and it is 
impossible to tell by examining the bottle 
the date when it was produced and it is 
even impossible to tell with any degree of 
certainty the producer who bottled the 
beverage. This is particularly true in the 
cases involving nationally advertised and 
distributed products such as Coca-Cola where 
there may be several bottlers of the same 
product within a comparatively small geo- 
graphical area, as in the Jordan case. Usu- 
ally the bottlers have their own names 
stamped on the bottom or side of the 
bottle, but it is very possible, and it fre- 
quently happens, that bottles owned by 
one plant eventually find their way to the 
plant of another producer of the same type 
of beverage. For example, Coca-Cola bot- 
tles from as far as Cairo, Egypt, have been 
discovered at the plant of the Coca-Cola 
Bottling Company of Utah at Salt Lake City. 

The defendant has no way of knowing 
the date on which any particular bottle 
was produced, and hence no way of check- 
ing to determine whether or not there might 
have been any defect in his bottling process 
at the particular time that the involved 
bottle was processed. 

Not only is the element of superior know]l- 
edge on the part of the defendant lacking, 
but there is also lacking another prerequi- 
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site to the application of res ipsa loquitur, 
i. e., that the instrumentality must be in 
the exclusive control of the defendant at 
the time the injury is sustained. Not only 
does the defendant not have the exclusive 
control, but he has no control whatsoever. 


In light of the foregoing considerations, 
it may be surprising to the uninitiated that 
res ipsa loquitur has been held applicable in 
cases of this sort by most of the courts of 
last resort in the United States which have 
had occasion to pass on the question. In 
some of the reported cases, the court has 
paid scant or no attention to the basis 
upon which this doctrine rests, but has 
rather baldly asserted that the doctrine is 
applicable, without even considering the 
real problem involved. See for example: 
Try Me Beverage Company v. Harris, 217 
Ala. 302, 116 So. 177; Jackson Coca-Cola 
Bottling Company v. Chapman, 106 Miss. 
864, 64 So. 791; Eisenbeiss v. Payne, 42 
Ariz. 262, 25 Pac. (2d) 162; and Southwest- 
ern Bottling Company v. Northern, 14 Nec- 
LIGENCE CasEs 459, 177 Pac. (2d) 219 (Ariz.). 


Exploding Bottles 


Interestingly, and somewhat paradoxically, 
the courts have generally held that res ipsa 
loquitur has no application to the cases 
involving exploding bottles of beverages. 
In Dunn v. Hoffman Beverage Company, 5 
NEGLIGEN@E CAses 1068, 20 Atl. (2d) 352 
(N. J.), the court said: 


“In the present case the bottle in ques- 
tion was not actually under the control 
of the defendant nor, as stated before, was 
there any proof to show that the condition 
of the bottle and its contents at the time 
of the accident had not changed from the 
time it was delivered to the retailer to the 
time of its explosion. The testimony pro- 
duced by the plaintiff simply shows that 
an accident occurred. Proof of the occur- 
rence of an accident, however, does not 
raise the presumption of negligence .. . . 
Negligence is a fact which must be proved 
and will never be presumed.” 


In Wheeler v. Laurel Bottling Works, 111 
Miss. 442, 71 So. 743, the court said: 


“We do not think the doctrine of res ipsa 
loquitur applies in this case. The bottle at 
the time of the injury was not under the 
control or management of the manufacturer. 
The unfortunate occurrence appears to be 
one of those unforeseen accidents for which 
appellee under the facts of the case should 
not be held liable.” (Italics supplied.) 
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In Honea v. City Dairy, 9 NEGLIGENCE 
Cases 579, 140 Pac. (2d) 369 (Calif.), the 
same thought was expressed: 


“The doctrine of res ipsa loquitur does 
not apply unless the basic requisites of 
exclusive control and probability of negli- 
gence are proved by plaintiff.” 


See also Slack v. Premier-Pabst Corpora- 
tion, 1 NEGLIGENCE CAsEs 828, 40 Del. 97, 
5 Atl. (2d) 516, where the court said: 


“The bottler of carbonated or fermented 
beverages is not an insurer. There is room 
in cases such as this for the recognition of 
the doctrine of unavoidable accident. The 
existence of negligence is not an ineluctable 
conclusion. But conceding, arguendo, that 
negligence on the part of some one must 
be inferred, the plaintiff must prove facts 
from which, as a logical, probable and 
reasonable deduction, the negligence of the 
defendant is inferred. Its existence cannot 
be a matter of surmise or conjecture.” 

See also Naumann v. Wehle Brewing 
Company, 4 NEGLIGENCE Cases 289, 15 Atl. 
(2d) 181 (Conn.), and Stewart v. Crystal 
Coca-Cola Bottling Company, 68 Pac. (2d) 
952 (Ariz.). 

The reasoning of the courts in the cases 
above quoted would seem to be applicable 
with equal force to those cases involving 
impurities and foreign articles in bottled 
beverages. Nonetheless, the courts have 
generally not followed this reasoning, and 
few have offered any explanation of their 
reasons for not doing so. 


Variations Among Courts 


In some jurisdictions the doctrine has 
been held applicable, ofttimes with some 
reluctance and hesitation, upon a satisfac- 
tory showing that there has been no op- 
portunity for tampering with the bottle 


from the time it left the hands of the 
producer to the time of the accident. See 
for example: Rozumailsky v. Philadelphia 
Coca-Cola Bottling Company, 296 Pa. 114, 
145 Atl. 700; Goldman & Freiman Bottling 
Company v. Sindell, 140 Md. 488, 117 Atl. 
866; and Coca-Cola Bottling Works of 
Evansville, Inc. v. Williams, 6 NEGLIGENCE 
Cases 871, 37 N. E. (2d) 702 (Ind.). 

The fallacious reasoning upon which these 
decisions stand is glaringly exposed by 
Judge Adkins’ incisively worded dissenting 
opinion in the Sindell case: 

“The opinion assumes not only that glass 
was in the bottle at the time it was de- 
livered by appellant, but that it was there 
through the negligence of appellant. And 
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this, notwithstanding the strongest kind of 
testimony of disinterested witnesses as well 
as of those connected with the bottling 
plant, that every known precaution was 
used to insure cleanliness and to exclude 
foreign substances from the bottle, and 
the absence of the slightest evidence in 
refutation. What more could appellant have 
done to negative any possible presumption 
of negligence. 


“Without the slightest evidence the opin- 
ion assumes that proper inspection would 
have discovered the dangerous character of 
the contents of the bottle, notwithstanding 
it was a thick, cloudy liquid according to 
the testimony, and further assumed the 
absence of proper inspection. 


“To hold this appellant liable would be 
to make every manufacturer of articles of 
this character an insurer of every one using 
this product against injury from the use 
thereof, due not only to the manufacturer’s 
wrong-doing, but to that of others for 
whom he is in no way responsible and 
without regard to the number of hands 
through which it may have passed after 
leaving his custody; and this without the 
slightest evidence of negligence on the part 
of the manufacturer.” 


The Louisiana courts have been particu- 
larly diligent in requiring the plaintiff to 
establish with reasonable certainty the in- 
tegrity of the bottle before permitting the 
doctrine of res ipsa loquitur to be applied. 
See: Russo v. Louisiana Coca-Cola Bot- 
tling Company, 161 So. 909; Auzenne v. Gulf 
Public Service Company, 181 So. 54 (explo- 
sion case); Hollis v. Ouachita Coca-Cola 
Bottling Company, 4 NEGLIGENCE CASES 
341, 196 So. 376; and Piacun v. Louisiana 
Coca-Cola Bottling Company, 15 Negli- 
GENCE Cases 447, 33 So. (2d) 421. 


The Supreme Court of North Carolina 
has specifically rejected the doctrine in 
cases of this sort: Enloe v. Charlotte Coca- 
Cola Bottling Company, 208 N. C. 305, 180 
S. E. 382; Hampton v. Thomasville Coca- 
Cola Bottling Company, 208 N. C. 33, 180 
S. E. 584; Blackwell v. Coca-Cola Bottling 
Company, 208 N. C. 751, 182 S. E. 469; 
Tickle v. Hobgood, 2 NEGLIGENCE CASES 
1066, 4 S. E. (2d) 444; Thompson v. Dr. 
Pepper Bottling Company, 8 S. E. (2d) 234; 
Davis v. Coca-Cola Bottling: Company of 
Ashville, 44 S. E. (2d) 337. 


Only a few courts have fully realized and 
given serious consideration to the problem 
inherent in these cases. These courts, while 
departing from the logic of the res ipsa 
loquitur doctrine and ignoring to a great 
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extent the historical precepts upon which 
it rests, have attempted to lay down a 
workable rule which would be fair to both 
parties. The problem with which the courts 
are confronted was well stated in the pre- 
vailing opinion in the Jordan case: 

“This type case is one deserving of ex- 
tremely close scrutiny in that a blanket 
assertion of the general rules of negligence 
on the one extreme results in plaintiffs 
being for all practical purposes completely 
foreclosed from recovery because they will 
never be able to establish specific acts of 
negligence in relation to the specific thing 
or article causing the injury, and thus they 
may suffer a grave hardship. On the other 
hand, if the doctrine of res ipsa loquitur 
is to be applied so as to allow the establish- 
ment of a prima facie case for plaintiff 
every time such party produces a bottle and 
says it was contaminated, then the opposite 
extreme is reached and honest business men 
are at the mercy of unscrupulous persons 
and of practical jokesters who might easily 
fabricate a case of liability. Either extreme 
appears undesirable.” 


Classification of Cases on 
Contaminated Food and Beverages 


The Utah court followed the decision of 
the Supreme Court of Tennessee in the 
case of Coca-Cola Bottling Works v. Sulli- 
van, 178 Tenn. 405, 158 S. W. 121, 171 A. L. 
R. 1200. 


In that case the court classified the cases 
involving contaminated food and beverages 
into four groups: 


(1) Where the package or bottle passes 
directly from the bottler or producer to 
the consumer, 

(2) Where the package or bottle comes 
from the producer so filled that tampering 
will be easily detected, as in the case of 
canned vegetables. 

(3) Where a foreign substance is so 
planted or imbedded in the article that its 
physical location conclusively demonstrates 
that it must have been present when it left 
the hands of the manufacturer, as in the 
case of foreign articles baked into loaves 
of bread. 

(4) Where the food or beverage is con- 
tained in a bottle or package from which 
the cap or other cover can be removed and 
replaced without detection by the use of 
care. As examples of this the court cited 
bottled milk and soft drinks. 

Utah followed the Tennessee court in 
holding that the doctrine of res ipsa loqui- 
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tur would be applicable in the first three 
classifications, but not in the fourth. Said 
the court: 

“The instant case falls within the fourth 
situation. It is obvious to all of us that a 
cap of the type used on bottled soft drinks 
may be removed and replaced in such man- 
ner as to practically defy detection. The 
aspect of control by the bottler of the 
product until it reaches the ultimate con- 
sumer thus loses much of its persuasive 
weight where there exists the ability for 
undetected tampering with the product after 
it leaves the hands of the person sought 
to be charged, and an inability to detect 
such tampering. 


“Whereas the almost inescapable conclu- 
sion to be drawn from the existence of a 
deleterious substance in a can which has 
remained sealed prior to being opened by 
the ultimate consumer, is that such sub- 
stance must necessarily have been in the 
can at the time it was sealed, no such 
conclusion is required where the sealing is 
such that it can be removed and replaced 
without detection. Particularly is this true 
where there is shown to be opportunity for 
tampering. In other words, the only time 
that the doctrine of res ipsa loquitur should 
apply to a ‘sealed product’ in the latter 
category, is when the plaintiff has shown 
that there was an absence of opportunity 
for tampering so that in effect the court 
could conclude that there was extended 
control over the product by the manu- 
facturer until it reached the ultimate con- 
sumer, or where the product passes directly 
from the manufacturer to the consumer, 
without passing through intermediate hands.” 


An Attempt to Be Fair 


The decisions of the Utah and Tennessee 
courts represent a very commendable at- 
tempt to lay down a rule which will 
operate fairly to both parties, without work- 
ing any undue hardship upon either. The 
Utah and Tennessee cases above discussed 
definitely tend to arrest a rather strong 
judicial trend toward unrestrained and un- 
restricted application of the doctrine of 
res ipsa loquitur to this class of cases. 
This is a wholesome and welcome sign. 
The opinions of the courts in the cases 
above cited and discussed show a real ap- 
preciation of the problems involved and a 
sincere attempt to arrive at a workable 
solution. It is to be hoped that these cases 
represent the start of a new trend in a 
direction more consistent with sound legal 
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theory and with the practicalities of the 
situation, and that the courts will even- 
tually return to the principles upon which 
the res ipsa loquitur doctrine had its origins. 

The objections to applying that doctrine 
to cases of this sort are very well stated 
in the California case of Gerber v. Faber, 
8 NEGLIGENCE CasEs 178, 129 Pac. (2d) 485. 
That is another bottle explosion case, but 
the reasoning of the court is applicable 
with equal force to the class of eases here 
under consideration. Space limitations do 
not permit of lengthy quotations, but the 
following excerpts from the opinion of the 
court, at page 491 of the Pacific Reporter, 
are salient: 


“In a case where plaintiff undertakes by 
his proof to eliminate all of the causes ex- 
cept the negligence of one defendant, he 
cannot then invoke the doctrine as against 
that defendant; that is to say, in a case 
where control and management of the in- 
strumentality is divided between two or 
among several persons, plaintiff by proving 
want of negligence on the part of all but 
a single defendant cannot then call into 
play the res ipsa loquitur rule which would 
have had no application in the first in- 
stance. It either applies on proof of the 
circumstances of the accident without plain- 
tiff’s fault, or it does not apply at all. 


“When, therefore, it becomes incumbent 
upon plaintiff to establish negligence other 
than by application of the doctrine of res 
ipsa loquitur, because the proof does not 
show exclusive control in the defendant, he 
must go all the way with his evidence and 
prove some act or omission on the part of 
the defendant or defendants upon whom 
he would fasten responsibility. A contrary 
tule would upset many settled rules of evi- 
dence in negligence cases. We do not find 
in the authorities a real conflict as to the 
true rule of res ipsa loquitur. The apparent 
conflict has resulted from the failure of 
some courts to take into account its limita- 
tions and to use care in its application.” 

It is the opinion of this writer from 
experience in defense of these cases, from 
study of a great many of the reported cases 
on the subject, and from personal exper- 
ience as an employee in a bottling plant, 
that most of these cases are fabricated, 
either by the plaintiff himself, or by malici- 
ous and designing persons or pranksters. 
In nearly all states, the processing and 
Production of food and drink for human 
consumption are subject to rigid standards 
of cleanliness and are inspected regularly 
by state and local Boards of Health and 
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The reason for the origin of the 

rule of res ipsa loquitur has to a 

large degree passed from the scene. 
6 


other law-enforcement agencies. While the 
bottles which are returned to the bottling 
plants for refilling are frequently badly con- 
taminated with a great variety of filth, the 
washing process which is employed in nearly 
all bottling plants is almost a guarantee 
that none of the filth can remain in the 
bottle. The types of matter generally 
claimed to have been found in bottles by 
plaintiffs (mice, insects, spiders, worms, 
etc.) are the type of material that is most 
easily washed out of bottles. Soft organic 
material will not survive the caustic soda 
baths, the high pressure rinses and brush- 
ings which these bottles receive. Certain 
hard objects may occasionally get through 


‘the washing machine, but their presence is 


nearly always detected by the visual in- 
spector. However, visual inspectors being 
human can and do have lapses and it is 
possible that an occasional hard object of 
this sort may find its way into the trade. 
The more modern plants now have the 
electric eye inspecting device, which prac- 
tically guarantees that the products com- 
ing off the producers’ line will be free and 
clear of all impurities. 


The limited application of res ipsa loqui- 
tur allowed by the Utah and Tennessee 
courts erroneously assumes that the pres- 
ence of foreign matter in a bottle would 
result only from negligence on the part of 
the defendant. This is an assumption wholly 
unwarranted by the realities of the bottling 
industry. The evidence adduced on behalf 
of the defendant in the Jordan case, which 
is more or less the same as is generally 
introduced by a defendant bottler in cases 
of this sort, was to the effect that its plant 
was equipped with the most modern and 
best machinery for washing bottles and 
inspection that is known. 


It may well be conceded that the proces- 
sors of food and drink for human con- 
sumption should be held to the highest 
degree of care in the preparation of their 
products. Admitting this to be true, a 
way should be left open for the innocent 
to escape. Where the defendant is able to 
show that his system of bottling and in- 
specting is the best that the ingenuity of 
man has been able to devise, and such 
evidence stands unrebutted and unimpaired, 
the plaintiff should not, under any circum- 
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stances, be entitled to have his case sub- 
mitted to the jury. While the processors of 
food and drink for human consumption 
have the duty of exercising the highest pos- 
sible degree of care in the production of 
their products, they are not insurers, and 
when they have done the utmost that can 
be done to furnish sanitary products to 
the trade they should not be required to 
respond in damages. 


This article would not be complete with- 
out notice of the discovery procedures now 
available to litigants under the Federal 
Rules of Civil Procedure and similar rules 
of procedure which have now been adopted 
in many of the states. Under these rules 
one party can completely “pick the brains” 
of the other. By means of depositions, in- 
terrogatories, demands for admissions, in- 
spection of premises and apparatus, etc., 
there is no reason why the plaintiff cannot 
obtain all information in the possession of 


TWO VIEWS ABOUT BIGNESS 


“For the sake of the institution itself, 
let’s quit declaiming about ‘the free enter- 
prise system’! No one loves it more 
than I do. But I feel perplexed and dis- 
turbed when I look about me and see 
the varied kinds of people who harp upon 
the phrase... . 

“Free enterprise, for many tycoons, 
means freedom for their enterprises and 
control groups, freedom to organize and 
to concentrate power, to merge and to 
amalgamate, to cartelize and extirpate 
chiselers, to restrict output and invest- 
ment, to fence off technical knowledge, 
to delay innovations—in a word, to con- 
serve and to augment their own irre- 
sponsible political power at the expense 
of the freedom of everyone else, and 
especially at the expense of other people’s 
free enterprise. 

“The phrase, I say, has been damned 
and corrupted beyond salvation. It must 
now be eschewed by libertarians in favor 
of such unambiguous slogans as ‘decen- 
tralization of power, political and eco- 
nomic’, ‘organized dispersion of power’, 
‘deorganization of functional groups’, and 
just plain ‘free trade’. There were al- 
ways sounder slogans anyway, truer to 
the essential tradition of economic liber- 
alism. ‘Free trade’ is the best of them 
all, and ‘deconcentration’ is the best 
single word.”—Henry C. Simons, Federal 
Tax Reform (1950). 
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the defendant. Under these rules it cannot 
be fairly said that the facts are exclusively 
in the possession of the defendant. In the 
light of modern-day procedural reforms, our 
appellate courts might well entirely re-ex- 
amine the doctrine of res ipsa loquitur and 
seriously consider whether it has any proper 
place in the jurisprudence of our day. Un- 
der modern procedural rules there are very 
strong arguments for a complete abandon- 
ment of the doctrine, and there can cer- 
tainly be no logical or reasonable grounds 
for a modern-day extension of the doctrine 
beyond its original scope. The reason for 
the origin of the rule, that is, the superior 
or exclusive knowledge of the defendant, 
has to a large degree passed from the scene 
with the advent of the discovery procedures 
permitted under present civil practice. And 
as the reasons for the rule disappear, it may 
well be argued that the rule itself should 
disappear from our law. [The End] 


“Thus it is not sufficient to argue that 
because perfect competition is impossible 
under modern industrial conditions—or 
because it always has been impossible— 
the large-scale establishment or unit of 
control must be accepted as a necessary 
evil inseparable from the economic prog- 
ress which it is prevented from sabo- 
taging by the forces inherent in its 
productive apparatus. What we have 
got to accept is that it has come to be 
the most powerful engine of that prog- 
ress and in particular of the long-run 
expansion of total output not only in 
spite of, but to a considerable extent 
through, this strategy which looks so 
restrictive when viewed in the individual 
case and from the individual point of 
time. 

“In this respect, perfect competition 
is not only impossible but inferior, and 
has no title to being set up as a model 
of ideal efficiency. It is hence a mis- 
take to base the theory of government 
regulation of industry on the principle 
that big business should be made to 
work as the respective industry would 
work in perfect competition. And social- 
ists should rely for their criticisms on 
the virtues of a socialist economy rather 
than on those of the competitive model.” 
—Joseph A. Schumpeter, Capitalism, 
Socialism and Democracy (1950). 
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THE ADEQUATE AWARD 


By MELVIN M. BELLI 


This article originally appeared in the 
March, 1951 issue of the California Law 
Review and is reprinted with permission. 
The author has made some additions to 
bring the article up to date. It will also 
appear in the NACCA Law Journal. 


USTICE SHINN, dissenting in an ap- 
Vv peal reversing a $12,000 death award as 
insufficient, said: * 


“There is a wide diversity of view among 
individuals as to the value of money and 
the uses that should be made of it. That is 
why we have Tiffany’s on one side of the 
street and Woolworth’s on the other.” 


This judicial criticism by a California 
appellate justice of the mutations in the 
standard used by plaintiff lawyers in achiev- 
ing what is sometimes sarcastically called 
“the money judgment” by defendants’ coun- 
sel, is not the entire explanation for the 
wide diversity in awards for almost iden- 
tical injuries among the several states and 
indeed within the same state. 


True, pain is not a readily measurable 
commodity. Trial juries and judges may 

1 Emery v. Southern California Gas Company, 
72 Cal. App. (2d) 821, 831, 165 Pac. (2d) 695, 
701 (1946). 

* McGregor v. Wright, 117 Cal. App. 186, 3 
Pac. (2d) 624 (1931) (speculative and uncertain 
damages are unrecoverable). 

*“The best criterion of the reasonableness of 
a verdict is its conformity to the average amount 
awarded by juries in cases where there were 
injuries of like nature and extent.’’ Buswell 
v. San Francisco, 89 Cal. App. (2d) 123, 127, 
200 Pac. (2d) 115, 117 (1948). 

‘See Appendix A for limitations on death 
actions in the various jurisdictions. 

Compensation acts obviously are no criterion. 
They are liability-without-fault statutes. Fur- 
ther, as said in Ruso v, Omaha & Council Bluffs 
Street Railway, 98 Neb. 436, 441, 153 N. W. 
510, 512 (1915), where the court refused to 
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never be able to return verdicts for seem- 
ingly identical injuries with the precision 
that a cigarette machine vends an identical 
package for an identical coin. The “thresh- 
old of pain” may vary between individuals. 
A disabling injury to the wage earner may 
be more financially ‘catastrophic than the 
same injury to a nonworking housewife. 
Pain likewise may depend upon counsel’s 
imagination and vividness of portrayal by 
demonstrative evidence. However, a ver- 
dict in a personal injury case cannot fail 
because of “speculation” or “uncertainty” 
of damage.* Too many decided cases award- 
ing specific damages for the intangibles of 
pain and suffering have surmounted the 
problem of measurability.’ Insurance com- 
panies and plaintiffs’ lawyers settle cases 
daily. They employ some standard of meas- 
urement or compensability. 


Some states have arbitrarily limited the 
amounts allowable for personal injury and 
death verdicts, either by statute or by com- 
paring employer’s liability awards.‘ Thus, 
if plaintiff, flying from Chicago to California, 
were killed in an accident in Colorado, the 
most his estate could recover, by statute, 
would be $5,000; if in California, no limit 
($100,000 has recently been awarded)’ In 
other states, the appellate justices have, 
consider analogous compensation awards: “The 
Employers’ Liability Act sets an arbitrary 
standard of recovery fixed by the Legislature. 
The amounts provided for therein may be in 
part predicated upon the assumption that 
prompt payment of a smaller sum made without 
the delays, costs and expenses of prolonged 
litigation is better for all parties than fuller 
compensation subject to such contingencies.” 
In Arizona Cottonseed Oil Company v. Thomp- 
son, 30 Ariz. 204, 245 Pac. 673 (1926), the Arizona 
Supreme Court announced a rule that the 
amounts of compensation fixed by the work- 
men’s compensation law could be considered 
in determining whether recovery fixed by a jury 
in a suit under the prior employer's liability 
was excessive. 

5Gall v. Union Ice Company, Super. Ct., 
Santa Clara County, Calif., No. 68801. 
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themselves, arbitrarily refused to aflirm 
jury verdicts repeatedly awarded and com- 
mensurate with injuries and costs of living. 
Thus, in the contiguous state of Oregon, 
where bread, milk and wages are as high 
as in California and, certainly, pain, suffer- 
ing, humiliation and hunger can be as acute, 
while much higher verdicts have time and 
again been returned in the trial courts, no 
judgment higher than $34,538 has ever been 
sustained by the appellate courts.® 


In 1945, the author was counsel for plain- 
tiff in a case where a verdict of $50,000 was 
returned. Plaintiff, a young Negro boy, 
suffered a traumatic amputation of his leg.’ 
The judgment upon this verdict was paid 
in full; yet research indicates that in nu- 
merous Southern states, including the boy’s 
home state of Arkansas, even today a ver- 
dict over $15,000 to $20,000 for such an 


injury would be set aside as excessive.* 


Every reason of similarity of industry, 
conditions of labor and costs of living per- 


* McKay v. Pacific Building Materials Com- 
pany, 156 Ore. 578, 68 Pac. (2d) 127 (1937). 
See Appendix B for figures in other states. 

*™ John Jordan v. Thomas Drayage Company, 
Super. Ct., San Francisco, No. 332814. 

* Until recently $50,000 was the highest verdict 
ever returned in Oklahoma. Verdict for $103,475 
returned in Dies v. Fox Rig and Lumber Com- 
pany, Okla. County, Okla. Dist. Ct., No. 121781 
(1950). 

*In actions under the Jones Act, 41 Stat. 1007 
(1920), 46 USCA Sec. 688 ff., daily allowances 
for maintenance and cure have shown a de- 
cided increase. In this respect, too, courts are 
willing to recognize inflated times. However, 
the daily allowances aproved by the courts vary 
with the locality. Where, in the past, allowances 
up to $3.50 per day for an ordinary or able- 
bodied seaman were considered adequate, the 
judges of the United States District Court in 
San Francisco are awarding no less than $4, 
and, in many instances, more. Stipe v. Pacific 
Tankers, Inc., S. D. DC N. D. Calif., No. 
23779-A (1948). Massachusetts allows $5.25 per 
day. Warren v. U. 8., 75 F. Supp. 836 (DC 
Mass., 1948), rev'd on other grounds, 179 F. 
(2d) 919 (CA-2, 1949), cert. granted 71 S. Ct. 
42 (1950). New York gives $5 to $6 per day. 
U. 8. v. Robinson, 170 F. (2d) 578 (CA-5, 1948), 
cert. den. 339 U. S. 923 (1950). (The War 
Shipping Administration had no power arbi- 
trarily to fix a sum of $3.50 per day as being 
sufficient for maintenance and cure); Proctor 
v. Sword Line, 83 N. Y. S. (2d) 288 (1948), 
Koistinen v, American Export Lines, 83 N. Y. S. 
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suades that judgments of California juries 
and trial judges should be affirmed at com- 
mensurate awards with the adequate-verdict 
states.” The standards of California unions, 
wages, commerce and working conditions 
have always been among the highest in the 
nation. California judgments for capital 
losses, damage to machinery and fire losses 
have been paid dollar for dollar. If there is 
a standard of wages and hours and com- 
modities between the several states, why 
should there not be one for personal injury 
verdicts ?” 


It is the working man who is generally 
the personal injury plaintiff. It is he who 
is now One of the most expensive and im- 
portant units of our economy. Why should 
not he and his family now be restored with 
the dignity of an award that is justifiable 
only if it is commensurate with the personal 
injury loss, and adequate only if it is re- 
storative by today’s economic standards?” 


Awards Compared 
with the Cost of Living 


Before examining what juries and courts 
in the several states have awarded and sus- 
tained in comparable injuries, one should 
consider the reasons for the lag of the per- 
sonal injury verdict behind the rise of the 


(2d) 297 (1948). But perhaps the most reliable 
criterion of the increased cost of living is to be 
found in the agreements entered into between 
the maritime unions and the operators. On the 
Pacific Coast, the standard agreement in effect 
between all operators and maritime unions, at 
the time of writing, provides for $6 per day 
maintenance for all unlicensed personnel. 

“It took 84 claimants to reach the highest 
award ever given by the Massachusetts Indus- 
trial Accident Commission: $205,000. This 
award was made in December, 1950, to 84 sili- 
cosis victims, the highest individual award being 
$10,650. (Sam Horovitz, Esq., Boston, Mass.) 

"Jn Huggans v. Southern Pacific Company, 
17 Negligence Cases 220, 92 Cal. App. (2d) 599. 
207 Pac. (2d) 864 (1949), the court sustained 
a verdict for $91,000 for the loss of the left 
leg below the knee and a portion of the right 
foot by a 12-year-old boy. Said the court: 
“The award of $91,000 is attacked as excessive. 
The plaintiff suffered frightful and seriously 
crippling and disfiguring injuries. These are 
to be measured against a normal life expectancy 
of nearly 54 years .. . . By limiting the 
special damages to $11,000 and arbitrarily taking 
$10,000 as the measure for past and future pain 
and suffering appellants arrived at a figure of 
$70,000 for general damages. Then by a series 
of calculations they seek to prove that amortiz- 
ing $70,000 over 54 years the income to plaintiff 
will be extravagant. The question of what may 
be reasonable compensation in cases of this kind 
is a matter on which there -~eamend may 
be a wide difference of opinion .. . The 
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cost of living and other commodities, The 
result of a personal injury must be treated 
and measured as any other commodity. It 
is “money damages.” Some trial juries and 
appellate courts are startled at the bald 
possibility of a $200,000 verdict. However, 
if it were not a personal injury case, no 
hesitation is expressed in awarding dollar 
for dollar lost. 


Verdicts have not kept pace or risen with 
other economic values. Unions have lob- 
bied for higher wages and lower hours. 
There has never been a plaintiffs’ lobby. 
Prices in general have risen at the caprice 
of capital, sometimes at government’s as- 
sistance. The farmer has even had his prices 
raised and subsidized by his government. 
Yet the injured worker, when not covered 
by the wholly inadequate awards of a com- 
pensation act, time and again has had to 
pay inflated commodity prices and hospital 
bills with a diminished verdict reduced by 
an economically unappreciative appellate court. 


Mr. Justice Black in Chambers v. Florida 
wrote that man’s political freedom was wrested 
from “the rack, the thumbscrew, the wheel, 
solitary confinement. [These] and 
other ingenious forms of entrapment of the 
helpless or unpopular had left their wake 
of mutilated bodies and shattered minds 
along the way to the cross, the guillotine, 
the stake and the hangman’s noose. And 
they who have suffered most .. . have al- 
ways been the poor, the ignorant, the nu- 
merically weak, the friendless and the 
powerless.” * Such likewise has been man’s 
travail in gaining his economic freedom. 


The vistas of economic guarantees envis- 
ioned at the dawn of the industrial revolu- 
tion were only mirages for years to come. 
Freedom from hurt and poverty and want 
and hunger was not a grant that flowed 
irom man’s inventive genius as he con- 
quered metal and steam and _ electricity. 
Man had to wrest, here too, from the ma- 
chine, from the factory, from capital, an 





(Footnote 11 continued) 
trial judge’s denial of a motion for a new trial 
is to be weighed in determining whether the 
judgment is excessive . . The award for 
past and future pain and suffering including the 
mental anguish and humiliation to be reasonably 
expected cannot be arbitrarily limited to 
$10,000 for a period of 54 years. On the 
whole case unless we can find that the award 
shocks one’s sense of justice*and raises the 
Presumption that it was the result of passion 
and prejudice our duty is to affirm the award 
os Applying that rule we cannot find the 
award excessive.'’ 92 Cal. App. (2d), pp. 615-616, 
207 Pac. (2d), p. 873. 

This verdict was finally paid in full plus 
$7,000 interest. 
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economic freedom. His recently achieved 
dignity of life and mind and limb as inter- 
preted in adequate appellate standards for 
his personal injuries left too in its wake 
“mutilated bodies and shattered minds” 
with their inadequate verdicts. Thus at a 
time when property awards paid dollar for 
dollar the destruction of a capital asset, that 
is, a machine or a fire in a factory, a work- 
ingman’s award for $4,000 for the loss of 
his limbs, his only capital asset, was being 
cut to $2,000!" Two thousand dollars, even 
interpreted by today’s dollar, is far short 
of the present awards of over $100,000 for 
the same injury. In Harrison v. Sutter Street 
Railroad (1897), $8,000 was too large a 


monetary award for a human life.” 


Nothing is more personal, more acute, 
more important to man than a personal in- 
jury; yet in 1938 we find a California court 
cutting an award for permanently disabling 
injuries on the ground that a child of tender 
vears does not feel as much pain and forgets 
more rapidly! * 


A baseball player demands and gets, with 
public approval, $100,000 a season; race 
horses have sold at $300,000, paintings and 
violins for half a million. The purpose here 
is not necessarily to urge a change in the 
values of these things, but only to indicate 
that these “prices” are twice the amount of any 
reported personal injury verdict in a number 
of states,-regardless of the (1) wages lost, 
(2) wages to be lost, (3) age of the wage 
earner, (4) number in the family to sup- 
port, (5) amount of hospital and doctor 
bills, (6) magnitude of injury, (7) amount 
of pain suffered, (8) “social” position of the 
injured, The highest personal injury verdict 
in the United States ever awarded was 
$260,000." It was reversed for excessive- 
ness. A baseball player’s salary for only 
one year is twice the amount of money ever 
allowed to stand in a personal injury award 
in half our states, regardless of the severity 
of the catastrophe. 


12 309 U. S. 227, 237-238 (1940). 

13 Myers v. Sault Ste. Marie Company, 3 Ont. 
L. R. 600, 33 Can. S. Ct. 23 (1902). 

“Fifty years later in Peterson v. General 
Geophysical Company, 185 Pac. (2d) 56 (Calif. 
Dist. Ct. App., 1947), hearing granted, appeal 
dism'd (1947), five times that amount or $40,000 
for the death of a man at almost the same age 
and station in life was approved. 

_% See Babb v. Murray, 26 Cal. App. (2d) 153, 
79 Pac. (2d) 159. 

16 Watson v. Florida Power & Light Company, 
Cir. Ct., Dade County, Fla., No. 22079, cert. 
den. 43 So. (2d) 723 (Fla. S. Ct., 1949), judg- 
ment rev'd for new trial on damages only 
(Fla. S. Ct., August 1, 1950), rehearing granted, 
no decision to date. 
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The “dignity of man” has long been rec- 
ognized in the arts, literature, painting and 
music. Appellate courts throughout the 
United States have now belatedly begun to 
recognize and acclaim in law the dignity of 
man with adequate awards for personal in- 
jury losses to those with humble as well as 
with gifted hands. 


Inadequate Verdicts in Old Cases 
No Longer Controlling 


Verdicts for comparable injuries in the 
old cases are no longer authoritative or con- 
trolling. The brutality in the inadequacy of 
some of these awards is appalling. 


In a 1902 Canadian case, $4,000 was held 
to be excessive for the loss of a right leg.” 
Two thousand dollars was ordered remitted! 
Similarly, Tennessee in 1895 held a $4,250 
verdict excessive for a broken, permanently 
shortened leg.” 


In 1870, a verdict of $18,000 was held ex- 
cessive for the loss of a brakeman’s two 
legs.” In Indiana, in 1896, a verdict of 
$1,100 was held adequate for the loss of a 
right leg to a seven-year-old girl!” 


In a 1911 Arkansas case, a verdict of 
$10,000 was ordered reduced to $5,000; both 
legs had been amputated! ™ 


In The William Branfoot (1892), the plain- 
tiff stevedore, 30 years of age, suffered a 
comminuted fracture of his leg which ne- 
cessitated amputation below the knee.” The 
trial judge allowed $500 for his suffering 
and $1,786 for his loss of future earning 
capacity. The judge said, “We can compen- 
sate him for his pain. Following Mr. Jus- 
tice Bradley in Miller v. The W. G. Hewes,™ 
... I allow him $500.00. His disability is 
for life, but for life only.” 


In 1902, the Federal District Court of the 
Northern Division of California allowed 


™ Myers v. Sault Ste. Marie Company, footnote 
13. 

% Cherokee Packet Company v. Hilson, 95 
Tenn. 1, 31S. W. 737. 

1%” Chicago Railroad Company v. Jackson, 55 
Ill. 492, 8 Am. Rep. 661. 

*” Berry v. Lake Hrie Company, 72 F. 488 
(Cir. Ct., Ind.). Compare Jeffers v. City and 
County of San Francisco, Super. Ct., San 
Francisco, No. 343965 (1947), $100,000, same in- 
jury—almost 100 times as much! 

™ St. Louis Railroad v. Hesterly, 98 Ark. 240, 
135 S. W. 874 (1911). 

22 48 F. 914 (CA of D. C., 1892). 

*3'1 Woods 363 (CCA-5, 1870). 

“The Iroquois, 113 F. 964, aff'd 194 U. S. 
240 (1904). See also 8 California Jurisprudence 
842. In 1949, $100,000 was awarded for the same 
type of injury. Guthrie v. Southern Pacific 
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$3,000 for a 20-year-old able seaman for the 
loss of his right leg below the knee and two 
fractured ribs.* 


In 1897, a verdict returned in the amount 
of $6,000 for the wrongful death of a four- 
and-a-half-year-old boy was reversed as ex- 
cessive.” But in 1936, a verdict for $6,000 
was upheld for the wrongful death of a 
12-day-old baby! * 


In 1898, defendants appealed a $2,000 verdict 
on the ground that it was excessive, moti- 
vated by passion and prejudice, The verdict 
was upheld. The injuries: total loss of 
hearing in one ear, permanent impairment 
of the sight of one eye, nervous system so 
permanently shocked as to limit seriously 
the plaintiff's power to transact business.” 


To recount these various verdicts and in- 
juries calls at once to mind the other Cali- 
fornia reported decisions where verdicts 
have recently been sustained for over ten 
times and 20 times these amounts in abso- 
lute dollars.™ 


The complete answer is not entirely in the 
decrease in value of the dollar. It is fur- 
ther to be found in the trend of decisions 
appreciating man’s dignity of mind, mem- 
bers and life, and a tendency to allow a 
jury to perform its function, controlled by 
the sound judicial review exercised on mo- 
tion for a new trial before the trial judge, 
who, like the jury, has heard all the evi- 
dence and seen all the witnesses. 


Decrease in Value of Dollar 


Zibbell v. Southern Pacific Company was 
the first case in California jurisprudence to 
present a $100,000 verdict to the appellate 
courts.” The $100,000 was cut to $70,000. 
This was 1911. A verdict of $100,000 was 
affirmed, in McDonald v. Standard Gas En- 
gine Company, the next time this figure was 


Company, DC N. D. Calif., No. 28106G. 

*% Fox v, Oakland Railway, 118 Cal. 55, 50 
Pac. 25. 

*% Criss v. Angelus Hospital, 13 Cal. App. (2d) 
412, 56 Pac. (2d) 1274. In 1938 (Babb v, Murray, 
footnote 15) a $7,500 verdict was reduced to 
$4,000 for a three-and-a-half-month-old child who 
suffered fracture of both femurs and was possi- 
bly permanently shortlegged. In 1947, $15,000 
was allowed for the death of a ten-month-old 
child (Couch v. Pacific Gas & Electric Company, 
80 Cal. App. (2d9 857, 183 Pac. (2d) 91—reduced 
from $27,500 by the trial court). 

Clare v. Sacramento Power Company, 122 
Cal. 504, 55 Pac. 326 (1898); see Bach v. Swan- 
ston, 105 Cal. App. 72, 286 Pac. 1097 (1930). 

* See p. 586. 

* 160 Cal. 237, 116 Pac. 513 (1911) (loss of both 
arms and one leg). 
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presented to the California appellate courts, 
in 1935.” 

Between the date of 1911 and 1950 prices 
of commodities and the cost of living be- 
came more than “adequate.” Verdicts did 
not. Their rise was not proportionate, The 
portrayal of price rises in economic charts 
sometimes seems more academic than actual. 
A practical approach is necessary: 

Mr. Maxwell, secretary of the Butcher’s 
Union of San Francisco for over 30 years, 
advises that in 1911 a butcher received $21 
for a 54-hour week. In 1933, he got twice as 
much, $41 for a 54-hour week; but in 1949 
he again was getting twice as much, $83, 
yet he worked a shorter week—40 hours. 
Coming to the commodity he vends, there 
is an even more amazing depreciation of 
money. In 1911, porterhouse steaks were 
20 to 25 cents a pound; in 1933, they were 
30 cents. But in 1949, they were 92 cents 
a pound at the corner butcher shop. 


Mr. Zibbell got a haircut for 35 cents, 
neck trim for five cents, shave for 15 cents, 
manicure for 50 cents.” Officer McDonald 
paid for a haircut 65 cents, for a shave 35 
cents, and 50 cents for a manicure. Today 
a haircut is $1.25, a shave $1, a manicure $1.” 


In the field of libation compare the price 
of “Harper’s Best,” a satisfactory brand if 
the advertising claims may be believed. 
These figures are from the Verdier Cellars, 
City of Paris, San Francisco: The City of 
Paris will sell a fifth bottle of Harper’s 
Best today for $6.50. Officer McDonald 
bought it for $4.78, but Mr. Zibbell, were 
he so inclined, could have bought the same 
brand for $7.10 a bottle or a whole gallon 
for $5.50, and the quality, it is said, was 
better in Mr. Zibbell’s time. 

A four-room house cost Mr. Zibbell $1,400 
in 1911, Officer McDonald $3,000 in 1933, 
and today the value is $7,500. A modest 
room for a secretary today is $35 a month. 
In 1933, it was $12 a month. (As a matter 
of fact, Mr. Zibbell could have hired a sec- 
retary for a whole month for $48.) 


The following advertisements are typical 
of the period, although the reader may wish 


“8 Cal. App. (2d) 464, 47 Pac. (2d) 777 
(brain injury, no specials, $100 a.month pension 
for life, Navy paid all medicals, plaintiff able 
to do light work). 

" According to Barber's Union, Local 148, 
San Francisco. 

*" Not only have tips risen proportionately to 
the services rendered, but the custom itself of 
tipping, which increases the purchase price of 
the service or commodity, has become more 
widespread and must be recognized even among 
those of the legal fraternity who would generally 
keep verdicts down. 


Adequate Award 


to go to the actual newspaper files to verify 
them, so unbelievable do they sound today: 


In 1911: 


“$1,400.00. New house, 4 rooms, bath, 
attic, loft, inclosed veranda; well built, lot 
25 x 120 feet. $500.00 cash. 666 27th ave.” 
(San Francisco Examiner, January 15, 1911, 
page 51.) 


“A new flat, 4 large sunny rooms, bath, 
pantry, 3 closets, fireplace, etc.; $10.00 per 
month, water free; no objection to children. 
Apply 4217 Army St.” (San Francisco E- 
aminer, January 8, 1911, page 63.) 


In 1933: 


“$3,150.00 will buy home and income 4 
room cottage with 2 room apartment. On 
18th Street near Mission Park. Terms. 
Owl Realty Co., 511 Castro.” (San Fran- 
cisco Examiner, March 26, 1933, p. 2W.) 


“$3,250.00 5 rooms, 2 years old; furnace, 
water heater ; $250.00 down, $30.00 a month.” 
(San Francisco Examiner, March 27, 1933, 


PG) 


Mr. Zibbell could have seen the Oscar 
Strauss-Bernard Shaw Chocolate Soldier 
which played in San Francisco in 1911 at 
the old Savoy, McAllister near Market, with 
a company of 125, orchestra of 35, for one 
third what it costs to see Olson & Johnson 
today. The Examiner of January 22, that 
year, advertised seats for 50 cents. 


In 1911, carpenters were getting $2 a day. 
In 1933 they were offering their services 
for 25 cents an hour: 


“Carpenter, contractor, A-1; best refer- 
ences; 25¢ hour. MA 5271.” (San Francisco 
Examiner, March 26, 1933. P.C.) 

Today a carpenter gets $2.16 per hour! 

Tuition per quarter at Stanford University 
for the year 1911 was $15; in 1933, $114; in 
1949, $200 per quarter. These figures must 


be multiplied by the three quarters each 
student normally attended. The result: 


1911 ees Panes 45 
1933 Beas 342 
1949 career cassia coe a 


3%3San Francisco has always been a ‘“‘baseball 
town.'’ The records are not available for 1911, 
but it is amazing to learn, as the writer did 
from Damon Miller of the Seals, that in 1933 
Joe DiMaggio, then in his second year with that 
club, the year he made his consecutive hit 
record for the Coast League of hitting safely 
in 63 consecutive games, a record believed still 
to stand, was being paid the then coveted sum 
of $225 per month. The following year, no 
doubt in appreciation of his services, the club 
raised him to $450 per month. He recently 
signed a contract for $100,000 per year. 
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According to the business manager of St. 
Francis Hospital, in 1933 Mr. McDonald 
could have received the same food, the same 
room and much more nursing attention in 
that hospital for $5 a day than one can get 
today for $12.50 (“and up”). 


As for 1911, it was one of those halcyon 
years as completely forgotten as is the fact 
of the large schooner of beer for five cents. 
With it went a free lunch, the only limit 
being that you were welcome to no more 
than you could eat. In 1933, one could get 
a full dinner anywhere in San Francisco 
for $1. Today, John’s Rendezvous charges 
$5 for a steak dinner. (Hollow hors 
d’oeuvres now front for the former sub- 
stantial steak that has diminished likewise 
in size with the years.) 


Mr. Zibbell might have purchased a Cad- 
illac for $1,100. Cadillacs now cost $4,800." 


The only service rendered, and certainly 
not because of any depreciation in its qual- 
ity, that has not risen in proportionate 
worth, measured by salary, is the pay of 
judges. It is only twice as much today as it 
was in 1911, A California Supreme Court 
justice in 1911 was paid $8,000; in 1933, 
$11,000; today $15,000. Perhaps one of the 
reasons for the failure of judicial salaries 
to remain consonant with economic condi- 
tion is the logic of those who feel that what 
was enough in 1911 for Mr. Zibbell should 
per se be enough for Mr. McDonald in 1933, 
and for an injured working man today; con- 


*In 1911, parking lots were, if not unknown, 
unnecessary. In 1933, for 25 cents one could 
Park any place. Today the cost is between 50 
cents and $1, depending on whether you choose 
to park 12 blocks from your downtown destina- 
tion, or only four blocks. 

% Futher to show that money is not an im- 
mutable yardstick we refer to the days of '49 
in San Francisco and Alaska when porterhouse 


sequently; what was enough for the judges 
in 1911 is enough for them now. New York 
at least is one state that has raised the pay 
of its judges to meet the cost of living. A 
justice of the New York Court of Appeals 
gets $25,000 a year plus $3,000 for expenses. 

Verdicts and judges’ salaries not only 
have not kept pace with price rises, but 
even the price of law books has not risen 
proportionately. Each volume of the Cali- 


fornia Reports cost $2.30 in 1911; by 1933 
they were $2.85; and today the lawyer is 
charged $3.75 per volume.” 

The following figures are from the No- 
vember, 1948 issue of the Monthly Labor 


Review: 

Year and Month Food Apparel Rent 
1913—Average 79.9 69.3 92.2 
1933—Average . 95.2 100.5 104.3 
1945—Average . 199.1 145.9 108.5 
1948—Jan. 15—Av..209.7 192.1 115.9 
1948—Sept. 15—Av..215.2 201.0 118.5 


From the above figures, it will be seen 
that the cost of food alone has increased 110 
per cent between 1939 and September 15, 
1948. Comparable figures from a few large 


cities are: 
Sept.15, 9 Aug. 15, 

City 1948 1939 
228.7 94.7 
224.2 93.8 
221.4 92.3 
216.2 95.8 
212.1 95.6 


Baltimore 

San Francisco ™ 
Chicago 

New York 

Los Angeles 
steaks sold for $50 and the laundry of a shirt 
was $12. A plate of beans was $10, and a loaf 
of bread $12, and a newspaper $5. However, 
the standard is now recognized to be the pur- 
chasing power of money at the time of the 
rendition of the verdict. See page 583. The 
following extracts from a table published by 
the United States Department of Labor, Bureau 
of Labor Statistics, indicates the tremendous 
decrease in the worth of the dollar: 


Consumers’ Price Index for Moderate-Income Families in Large Cities 


Date AllItems Food 


1947 


Apparel Rent 


Fuel, House 
Electric Fur- Miscel- 
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January 15 153.3 1838 1790 1088 1173 1791 137.1 — 
July 15 1584 1931 184.7 1100 1195 1843 139.5 — 
1948 ay 

January 15 168.8 209.7 1921 115.9 1295 1923 146.4 - 
July 15 173.7 268 1971 1173 138 1959 1508 ge 
1949 os 

January 15 .. 170.9 204.8 196.5 119.7 138.2 196.5 154.1 a 2 
July 15 .. 1685 201.7 1885 1207 1356 1868 154.3 465 (193 
1950 C ‘ 
January 15 ....... 166.9 196.0 185.0 1226 140.0 1847 155.1 a an 
July 15 1725 210.0 1847 1244 1395 1864 156.2 — 
September 15 1738 208.5 19.5 1248 1418 1954 1588 iis 
October 15 1748 209.0 1934 1250 143.1 1998 159.5 Sma, 
November 15 175.6 2095 1950 1254 143.7 2023 160.5 ae t 


%* Thus in San Francisco between August 15, has increased 140 per cent. These figures also ercessiv 
1939, and September 15, 1948, the cost of food indicate that San Francisco is the second high- realm of 
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The value of the dollar according to the 
Monthly Labor Review shows a dollar in 
1913 almost 2% times more valuable than 
today: 1913—70.7 and February, 1948— 
167.5." The University of California’s 
Heller Committee for Research in Social 
Economics (January 5, 1949) shows that a 
woman had to expend 100 per cent more in 
1948 than in 1941 to maintain a “wholesome 
standard of living.” The Los Angeles Exram- 
iner reports for December 15, 1950: “Los 
Angeles prices reached an all time peak of 
173.2 in mid-November based on a 1935-39 
consumers price index equalling 100, the 
U.S. Bureau of Labor disclosed yesterday.” 


Judicial Notice 
of Dollar Depreciation 


In Couch v. Pacific Gas & Electric Com- 
pany, the court said, after holding that 
$15,000 was not excessive for the death of a 
child aged ten months: 


“The remedy for [excessive] verdicts is 
practically committed to the judge who pre- 
sides in the Court below, who is authorized 
to weigh the evidence and who it is pre- 
sumed, will not allow a verdict for the full 
amount to stand if he believes it gives more 
than the pecuniary loss that plaintiffs may 
be reasonably supposed to suffer. . . . the 
value of the dollar has materially decreased 
in recent years, and that fact has been recog- 
nised by appellate courts in refusing to reduce 
verdicts which formerly might have been con- 
sidered excessive.” * 





In Kircher v. Atchison, Topeka & Santa Fe 
Railway, Justice Carter said: 

“It is a matfer of common knowledge, 
and of which judicial notice may be taken, 
that the purchasing power of the dollar has 
decreased to approximately one-half what 
it was prior to the present inflationary spiral 
... [citing cases] and the trier of fact should 
take this factor into consideration in deter- 
mining the amount of damages necessary to 
compensate an injured person for the loss 
sustained as the result of the injury suf- 
fered.” ® 

In P. Lorrilard Company v. Clay: 


“In many respects [the cost of living] 
has more than doubled [1920].”” 


In Sherrill v. Olympic Ice Cream: 


“The old cases are only of relative value 
because economic conditions today are not 
the same as they were ten or fifteen or 
more years ago.” “ 

In Hurst v. Chicago, Burlington & Ouincy 
Railroad Company, the court said: 

“Compensation means compensation in 
value. It will not do to say that the same 
amount of money affords the same compen- 
sation when money is cheap as when money 
is dear. The value of money lies not in what 
it ts, but in what it will buy ... . That money 
today [1920] has much less purchasing power 
than it had 20, or even 10, years ago, ad- 
mits of no dispute, and we are not justified 
in disclaiming judicial knowledge of a 
world-wide condition, seen and known of 
all men everywhere. If that be true, then if 
we to-day allow the same amounts in money 
that we allowed in like instance 10 or 20 





(Footnote 36 continued) 
est city in the United States as far as the cost 
of food is concerned, being exceeded only by 
Baltimore, Maryland. 

Recently this writer was in Italy. This dra- 
matic demonstration of the mutable character 
of money and inflation was presented: to buy 
a modest lunch today in Milan, one must pay 
1,000 lire; yet several years ago, 500 lire was 
enough money to support a whole family, in- 
cluding rent, food, clothing and incidentals, for 
a whole month! 

“Reprinted in United States Department of 
Commerce, Statistical Abstract of the United 
States (1947), p. 293. 

*80 Cal. App. (2d). p. 867, 183 Pac. (2d), 
Pp. 97; see Autry v. Republic Productions, 30 
Cal. (2d) 144, 180 Pac. (2d) 888 (1947), and 
House v. Pacific Greyhound Lines, 5 Automobile 
Cases 284, 35 Cal. App. (2d) 336, 95 Pac. (2d) 
465 (1939). In Estrada v. Orwitz, 13 Negligence 
Cases 858, 75 Cal. App. (2d) 54, 60, 170 Pac. 
(2d) 43, 47 (1946), the court, by Justice Peters, 
Said: ‘It must be remembered that the pur- 
chasing power of the dollar is much less than 
it was a few years ago, so that a verdict that 
might have been considered very high, or even 


excessive then, would, today, be within the 
realm of reason."* 


Adequate Award 





% 32 Cal. (2d) 176, 187, 195 Pac. (2d) 427, 
434-435 (1948). 


“127 Va. 734, 760, 104 S. E. 384, 392 (1920). 
If it had doubled in 1920 it has certainly 
doubled again in 1951! 


*135 Wash. 99, 104, 237 Pac. 14, 16 (1925). 


In Holder v. Key System, 30 Automobile 
Cases 859, 88 Cal. App. (2d) 925, 940, 200 Pac. 
(2d) 98, 106 (1948), the court said: ‘‘Analysis 
of awards made in other similar cases, while of 
assistance, is by no means conclusive, particu- 
larly when the cited cases are not of recent 
origin.”’ 


‘The decreased purchasing power of the dol- 
lar renders unpersuasive the cases cited by 
appellants from the 1930s and earlier, and still 
less persuasive are the cases in which relatively 
small awards for serious injuries were affirmed 
on appeal. As this Court said in Foster v. 
Pestana [14 Negligence Cases 517, 77 Cal. App. 
(2d) 885, 891, 177 Pac. (2d) 54, 58]: ‘It does not 
follow that because a plaintiff 36 years ago 
received a none too generous verdict, the award 
here was too generous’ *”’: Pederson v. Carrier, 
91 Cal. App. (2d) 84, 87, 204 Pac. (2d) 417, 418 
(1949); see Butler v. Allen, 73 Cal. App. (2d) 
866, 167 Pac. (2d) 488 (1946). 
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years ago [1910-1900!], we are following 
our decisions of that day in letter, but de- 
parting from them in spirit: We are warned, 
upon excellent authority, that ‘The letter 
killeth, but the spirit giveth life’. 2 Cor., 
im; 6.”* 

In Quinn v. Chicago, Milwaukee & St. Paul 
Railroad, the $21,000 verdict was reduced 
to $16,000 by the trial court and the latter 
figure upheld where plaintiff lost the use 
of his left hand and arm, with more impair- 
ment than if amputated. Said the Minne- 
sota court in 1925, 26 years ago: 


“In recent years there has been a noticeable 
increase in the size of verdicts in personal in- 
jury cases. The Courts approve of verdicts 
today [1925] which would have been unhesi- 
tatingly set aside as excessive 10 or 15 
years ago. Measured in money, the earning 
capacity of most men has increased; meas- 
ured by its purchasing power, the value of 
a dollar has decreased. No immediate change 
in the situation is in sight [sic/]. It is only 
right that these well-known facts should 
be taken into consideration.” “ 


The court then says that although the 
verdict “seems large to us, we cannot say 
that it is... excessive.”“ In the very re- 





* 280 Mo. 566, 573, 219 S. W. 566, 568 (1920). 

* 162 Minn. 87, 90, 202 N. W. 275, 276 (1925). 

McNeil v. East Bay Street Railways, 220 Cal. 
591, 32 Pac. (2d) 598 (1934), involved an accident 
occurring in 1930. Plaintiff suffered a broken 
back and was hospitalized ten weeks; his bones 
did not knit; he was wearing a steel spinal 
brace at the time of the trial, without which he 
could not walk. The break of the vertebrae 
also lighted up a theretofore dormant arthritic 
condition. Special damages of $4,000 were 
proved. The total verdict was for $35,761. The 
court used the following interesting language: 
“The defendant argues that if this verdict is 
not excessive then if it had been rendered in 
1927 the amount should have been $61,000 and 
more. Perhaps so. On the other hand the 
plaintiff may argue that if it had been rendered 
in 1911 it would not have been excessive ‘ 
{citing Zibbell v. Southern Pacific Company], 
and that it is not now.’’ 220 Cal., p. 601, 32 
Pac. (2d), p. 602. 

The Congress has also taken notice of the 
decreased value of its awards to injured per- 
sons: Recently a bill was introduced for the 
relief of Miss Mary Schiek who suffered serious 
injuries while on Red Cross duty in Europe. 
When the bill was brought to the floor of the 
Senate, the majority voted $25,000. Senator 
Joseph R. McCarthy, Wisconsin, strenuously 
resisted the award as too low, but was met with 
the argument that no private bill for compen- 
Sation under such circumstances had ever ex- 
ceeded $25,000, and that a greater award would 
create a dangerous precedent. Senator Mc- 
Carthy was allowed further argument during 
which he stressed the devalued worth of present- 
day awards. His plea was successful, and on 
October 17, 1949, the Senate approved the bill 
in the amount of $35,000! (Verified by letter 
from Senator McCarthy, dated October 18, 1949.) 
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cent case of Naylor v. Isthmian Steamship 
Company, the court in upholding a $115,000 
verdict likewise commented on the purchas- 
ing power of the dollar.” 

If the Zibbell and McDonald verdicts were 
sound at $70,000 and $100,000 respectively, 
the California courts should recognize that 
verdicts of $400,000 for comparable injuries 
today are not excessive! 


Review of Adequacy of Verdict 
by Trial Judge 


Upon review of the verdict, upon com- 
plaint of excessive damages, the trial judge 
sits as a thirteenth juror. 

“Where the verdict appears to the trial 
court to be against the weight of the evi- 
dence, it is not only within its discretion 
but it is its duty to set aside the verdict on 
motion for new trial.” “ 


The appellate courts affirm that the trial 
judges are in a better position to determine 
whether the facts will fairly portray the 
verdict.” They now decidedly limit their 
power in passing upon the claim of excessive 
In Estate of Phillipi it was said: 


verdicts. 
* 162 Minn., p. 90, 202 N. W., p. 276. 
Compare the same type of injury 23 years 
later (1947), Kircher v. Atchison, Topeka € 
Santa Fe Railway, footnote 39, $60,000; four 
times as high! 


* DC S. D. N. Y., Civ. No. 53-341 (August 18, 
1950): ‘This then is the standard. I can find 
neither intemperance, passion, partiality, nor 
corruption on the part of the jury. It worked 
earnestly and intently on the case. It had the 
right to consider the present purchasing power 
of the dollar. It had no yardstick save its own 
collective conscience. 


“This is a Court created by a free people for 
the equal protection of all. It is in truth the 
people's court. The jury are the country. It 
is not a Court set up under a tyrant or a dicta- 
tor; a Court slyly designated as a ‘People’s 
Court’. It is not a Court whose judges will 
lose their heads if a case is not decided as the 
tyrant wills. It is a Court that is neither sub- 
servient to the state nor to the individual or 
corporation. It is a Court dedicated to pass on 
the right or wrong of contentions between 
individuals. 

“The pain inflicted on an individual which is 
caused by the wrong doing of another is no 
less to a poor man than to a milionnaire. It 
is most difficult to assess. In the absence of 
intemperance, passion, partiality or corruption 
—and there is none evident in this case—I am 
not one to say that terrific pain inflicted on a 
seaman for ten hours is not worth $40,000— 
when a jury of free men and women calmly, 
carefully and deliberately so decide."’ 


“ Redmond v, Alley, 9 Cal. App. (2d) 220, 222, 
48 Pac. (2d) 971, 972 (1935). 


« E. 8. Shriver v. Silva, 65 Cal. App. (2d) 753, 
151 Pac. (2d) 528 (1944). 
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“On hearing a motion for new trial the 
trial judge sits as a thirteenth juror... . 


He may weigh the evidence, resolve con- , 


flicts in it, judge the credibility of the 
witnesses and reject the testimony of any wit- 
ness whose testimony he doubts, or accept 
that of a witness he believes.” “ 


And in Britting v. Dewes, the court said: 


“The authority to fix the amount of dam- 
ages that shall be allowed in a case of this 
kind is committed almost entirely to the 
sound discretion of the jury; and in order 
to safeguard against the danger of exces- 
sive verdicts, the judge of the trial court 

. may... set aside the verdict...if... 
awarded .. . under the influence of passion 
or prejudice.” ® 


The appellate court is bound by the rule 
of “substantial conflict.” The trial court is 
not so bound and may grant a new trial if it 
is satisfied the verdict is against the weight 
of the evidence.” Indeed, it is the trial 
judge’s duty to review the evidence and 
grant a new trial if he discerns a justice 
miscarriage.” 


Review of Adequacy of Verdict 
by Appellate Judge 


The corollary to the wide discretion al- 
lowable in the trial courts is that the appel- 
late court will not exercise such discretion. 
Although defendants’ counsel appreciate this 
rule, many appeals are taken. Delay in pay- 
ment of the justiciable award often forces 


“76 Cal. App. (2d) 100, 103, 172 Pac. (2d) 
377, 379 (1946). See also Simpson v. Wilmer, 
10 Negligence Cases 753, 63 Cal. App. (2d) 501, 
146 Pac. (2d) 933 (1944). 

#11 Cal. App. (2d) 463, 467, 54 Pac. 
736, 738 (1936). 

*” Myers v. Moose, 36 Cal. App. (2d) 739, 98 
Pac. (2d) 551 (1940). See also Bonner v. Los 
Angeles Examiner, 17 Cal. App. (2d) 458, 62 
Pac. (2d) 427 (1936). 

‘A trial court [may grant a new trial]... 
even if it does not appear to the trial Court 
that the verdict was given under the influence 
of passion or prejudice, but, when a trial Court 
has denied a motion for a new trial on the 
ground of the excessiveness of the verdict, on 
appeal the reviewing court may not reverse the 
order or reduce the verdict except upon a show- 
ing that it is so grossly disproportionate to any 
reasonable view of the evidence as to raise a 
strong presumption that it is based upon preju- 
dice or passion.’’ Koyer v. McComber, 12 Cal. 
(2d) 175, 182, 82 Pac. (2d) 841, 944-945 (1938). 

= Brown v, Boehm, 27 Automobile Cases 10, 
78 Cal. App. (2d) 595, 178 Pac. (2d) 49 (1947); 
Couch v, Pacific Gas & Electric Company, foot- 
note 26. 

“9 Johns 45, 52 (N. Y., 1812). 

In Holmes v. Southern California Edison Com- 
pany, 14 Negligence Cases 530, 78 Cal. App. 
(2d) 43, 51, 177 Pac. (2d) 329 (1947), the court 


(2d) 


Adequate Award 


an inadequate settlement upon the finan- 
cially and physically bankrupt plaintiff. 


After surmounting all of the practical 
and legal difficulties known to a lawyer and 
cast in his path by an astute defense coun- 
sel, a jury (usually demanded by defend- 
ant’s counsel in modern practice—if plaintiff 
does not demand one) finally resolves the 
controversy. Plaintiff may still be met with 
the routine complaint that the jury did not 
know what it was all about; the trial court, 
in denying a motion for new trial was 
grossly in error; the appellate court should 
hold the verdict to be excessive. However, 
the trial court’s denial of a motion for a 
new trial constitutes judicial review, and is 
almost final.” 


The language of Chancellor Kent in Col- 
man v. Southwick has frequently been quoted 
or paraphrased with approval in passing upon 
objections to verdicts as being excessive: 


“The damages, therefore, must be so ex- 
cessive as to strike mankind, at first blush, 
as being beyond all measure, unreasonable and 
outrageous, and such as manifestly show the 
jury to have been actuated by passion, par- 
tiality, prejudice, or corruption. In short, the 
damages must be flagrantly outrageous and 
extravagant, or the court cannot undertake 
to draw the line; for they have no standard 
by which to ascertain the excess.” ™ 


In Bond v. United Railroad, the court said: 


“The remedy [for excessive verdicts] is 
practically committed entirely to the judge 


said of a second “judicial review” by an appel- 
late court: ‘‘The powers and duties of the 
trial judge in ruling on a motion for a new 
trial and of an appellate court on an appeal 
from a judgment are very different when the 
question of an excessive award of damages 
arises. The trial judge sits as a thirteenth 
juror with the power to weigh the evidence and 
judge the credibility of the witnesses. If he 
believes the damages awarded by the jury to be 
excessive, and the question is presented, it be- 
comes his duty to reduce them . When 
the question is raised his denial of a motion 
for a new trial is an indication that he approves 
the amount of the award. An Appellate Court 
has no such powers. It cannot weigh the evi- 
dence and pass on the credibility of the wit- 
nesses as a juror does. To hold an award 
excessive it must be so large as to indicate 
passion or prejudice on the part of the jurors. 
Generally speaking, in cases of this kind, when 
damages are recovered for destruction of prop- 
erty, if there is substantial evidence in the 
record supporting the damages awarded by the 
jury and it is inferentially approved by the trial 
judge by his denial of the motion for a 
new trial, without reducing the damages, we are 
powerless to reduce them or to hold the award 
excessive."’ 
See Pederson v. Carrier, footnote 41. 





who presides at the trial in the court below 
.... The trial Court should be vigilant to 
set aside verdicts where there is reason to 
believe . . . that passion, prejudice, or sym- 
pathy has influenced the jury to give more 
than the facts reasonably warrant. We have 
cause to feel that the trial courts sometimes act 
on the theory that they can shift the responsi- 
bility . . . to the Appellate Court, and that an 
excessive verdict can be corrected on appeal. 
This is a mistake. Our power over excessive 
damages exists only when the facts are such 
that the excess appears as a matter of law, 
or is such as to suggest at first blush, passion, 
prejudice, or corruption on the part of the 
jury... . Practically, the trial court must 
bear the whole responsibility in every case.” ™ 


Similar strong language is used by the 
courts not only of this state, but all 
the states. The test appears to be whether the 
verdict was “outrageous,” whether it shows 
manifest “corruption,” whether “beyond all 
measure it is unreasonable”; and we find 
the. California courts saying that “prac- 
tically the trial court must bear the whole 
responsibility in every case.” “The remedy 
for excessive verdict is practically commit- 
ted entirely to the judge who presides at 
the trial in the Court below” and once judi- 
cial review has been given by the trial judge 
in denying the motion for a new trial the 
appellate court “is powerless to reduce them 
or to hold the award excessive!” ™ 


In Scott v. Baltimore & Ohio Railroad 
Company, the court stated: 


“The third point urged by the defendant 
is that the damages as fixed by the jury at 
$35,000.00 are excessive. The members of 
the Court think the verdict is too high. But 
they also feel very clear that there is nothing 
the Court can do about it.” ™ 


In Western & Atlantic Railroad v, Burnett, 
the appellate court affirmed a judgment for 
$65,000 for loss of the right leg below the 
knee. Counsel for the defendant argued that 


“159 Cal. 270, 285-286, 113 Pac. 366, 373 
(1911). 

% That the verdict is higher than an appellate 
court. would have awarded is not reason to 
reduce it. Bennett v. Hardy, 108 Cal. App. 473, 
291 Pac. 903 (1930). 

Federal courts will not review a claim of 
excessive damages on appeal. ‘‘The Supreme 
Court has repeatedly said that we may not 
review the action of a federal trial court in 
denying a motion for a new trial on the ground 
that the damages awarded by the jury were 
excessive.'’ Larsen v. Chicago 4 North Western 
Railroad, 171 F. (2d) 841, 845 (CA-7, 1949); see 
Fairmount Glass Works v. Fork Coal Company, 
287 U. S. 474, 481, 485 (1933); Scott v. Baltimore 
& Ohio Railroad, 151 F. (2d) 61, 64, 65 (CCA-2, 
1945); Southern Pacific Company v. Guthrie, 
180 F. (2d) 295 (CA-9, 1950) (district court de- 
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the largest verdict theretofore sustained in 
that state was in the amount of $37,500, and 
that a $65,000 verdict was excessive because 
that amount, if invested at the legal rate of 
interest in that state, would produce an 
annual return greater than the annual earn- 
ings of the plaintiff throughout his life and 
would leave the principal intact at plain- 
tiff’s death. Judge Parker’s answer to this 
contention was: 


“The argument that the verdict is exces- 
sive because the amount, if invested at the 
legal rate of interest in this state, would 
produce an annual return greater than the 
earnings of plaintiff throughout his life does 
not appeal to us as being sound because of 
the element of pain and suffering and the 
rule as to damages for that type of injury.” 


California Reported Cases 
of Awards Tending to Be Adequate 


In Zibbell v. Southern Pacific, the Cali- 
fornia Supreme Court said of the $100,000 
verdict: 


“The verdict is twice the amount of the 
largest judgment ever rendered in the state 
of California in a similar case, and is the 
largest verdict ever presented to an appel- 
late court for review.” 


The verdict was cut to $70,000 in absolute 
dollars, but, in purchasing power, that verdict 
stands today for the affirmance of an award, 
with commensurate injuries and loss, of over 
$300,000. 

It was not until 22 years later, in 1933, 
that another $100,000 award reached our 
California appellate courts, An award of 
$100,000 was affirmed in McDonald v. Stand- 
ard Gas Engine Company. That verdict like- 
wise stands today for an absolute dollar award 
of over $300,000. 


There have been no California reported 
cases awarding in absolute dollar figures 


cision cited at footnote 24). But see Affolder ¥. 
New York, Chicago & St. Louis Railroad, 339 
U. S. 96 (1949) (loss of leg—$80,000); the court. 
in denying an excessive damage claim, might 
have inferentially indicated its power was not 
absolute: ‘‘We agree that the amount 
oh is not monstrous."’ (P. 101.) 

151 F. (2d), p. 64. The same court said: 
‘The damages were fixed by the jury and the 
verdict was reviewed, so far as the judge has 
control over the jury’s action, by the District 
Court, upon the motion for new trial. Judicial 
control of the jury’s verdict in this kind of case 
is primarily for the trial court.’’ (P. 65.) See 
also Buswell v. San Francisco, footnote 3. 

5°17 Negligence Cases 88, 79 Ga. App. 530, 
540, 54 S. E. (2d) 357, 365 (1949). Petition 
for rehearing denied. 


IL J— August, 1951 
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the amount voted by the jury in the Reck- 
enbiel v. Taylor-Walcott case—$225,000." 
In Zibbell v. Southern Pacific, the injuries 
were the loss of two arms and one leg; the 
age of the plaintiff 27 years. A conditional 
order of the trial court reduced this from 
$100,000 to $70,000. The $70,000 was sus- 
tained on appeal. 


Certainly, only a philosophical discussion 
could result in any attempt to compare the 
severity of the Zibbell injuries with the in- 
juries to Fred Reckenbiel, who had been 
bereft of his reason, incapacitated from for- 
evermore working and confined to an asy- 
lum. Zibbell was left with his mind but 
without his body. Zibbell was free to go, 
but physical handicaps incarcerated him. 
Reckenbiel was left with a strong, unblem- 
ished body, but without a mind and must be 
restrained forcibly. Are the cases parallel? 
Whose misfortune was greater? Zibbell 
was unmarried, had no children. 


In the Zibbell case, the California Su- 
preme Court cited no other cases of similar 
amounts, but did quote from the Wisconsin 
case of Heddles v. Chicago & North Western 
Railway that: “Though this supreme court 
room were filled with gold there is no rational 
human being who would change places 
with this [injured] boy... . Yetnoone.. . 
would contend that such is the legal measure 
of damages.”™ (Italics supplied.) 


What then is the measure? Said the su- 
preme court: 


“No fixed amount may be recovered—no 
exact proof of any fixed amount can, from 
the nature of the case and the elements 
which enter into the award of damage ever 
be made. The principal elements of damage 
for which compensation may be awarded 
are the physical and mental suffering caused 


% $225,000. At the time it was awarded it 
was the largest personal injury verdict ever 
voted in the United States. Since then $260,000 
and $250,000 have been returned. Watson v. 
Florida Power and Light Company, footnote 16; 
McCullough v. Pennsylvania Railroad, Dist. Ct., 
N. Y., settled for $225,000; and Reckenbiel v. 
Taylor-Walcott, settled while on appeal June 
26, 1950, at $187,000. The following are several 
of the California adequate award cases: 
Equivalent 
Verdict 
Now 


Accident 
Case Date Verdict 
Zibbell v. Southern 7 
Pacific Company, 
footnote 29 
McDonald v. Stand- 
ard Gas Engine 
Company, footnote 
30 


1911 $70,000 $300,000 


1932 100,000 


Karberg v. Southern 
Pacific Company, 
footnote 61 


1935 42,500 


Adequate Award 


and which will be caused by the injury, and 
the partial or total impairment of earning 
capacity likewise caused by the injury. To 
the latter the law may apply a measure— 
a rude and inexact measure it is true, but 
still a measure. The extent of the partial 
loss of earning capacity, the duration of 
that partial loss of earning capacity, the 
total loss of earning capacity, and the earn- 
ing capacity of the plaintiff himself, may all 
he approximated with reasonable exactness. 
But to put a monetary value upon the ele- 
ments of physical pain and mental suffering, 
their nature, extent, and continuance, is a 
much more delicate and difficult matter.” “ 


In Kircher v. Atchison, Topeka & Santa Fe 
Railway, there was a close case of liability. 
The $60,000 award was also attacked as be- 
ing excessive in amount. The sole injury 
was the loss of plaintiff's hand. Said Jus- 
tice Carter: 


“The jury was also entitled to take into 
consideration plaintiff's youth, background, 
and all other relevant circumstances . 
including the fact that this admission into 
the branch of military service into which 
he had been inducted, indicated an excellent 
physical condition preceding the accident. 
An allowance of damages is primarily a fac- 
tual matter . . . and it is well settled that 
even though the award may seem large to a 
reviewing court, it will not interfere unless 
the allowance is so grossly disproportionate 
to a sum reasonably warranted by the facts 
as to shock the sense of justice and raise a 
presumption that it was the result of pas- 
sion and prejudice.” “ (Italics supplied.) 

In Karberg v. Southern Pacific Company 
(accident in 1934, $42,500 award, head in- 
juries, plaintiff 43 years of age, plaintiff not 
institutionalized), appellant set forth by 

Equivalent 


Verdict 
Now 


Accident 


Case Date Verdict 


Johnston v. Long, 14 
Negligence Cases 
904, 30 Cal. (2d) 54, 
181 Pac. (2d) 427 
(1947) at 

Kircher v. Atchison, 
Topeka & Santa Fe 
Railway, footnote 


1940 $87,575 $140,000 


1943 60,000 90,000 


5°74 Wis. 239, 259, 42 N. W. 237, 243 (1889). 

* 160 Cal. pp. 254-255, 116 Pac., p. 520. 

“1 32 Cal. (2d) 176, 186-187, 195 Pac. (2d) 427, 
434 (accident, 1943). There were no special 
damages for doctors or hospital bills, plaintiff 
having lifelong free medical expenses accorded 
him by the United States. Kircher had returned 
to work at the time of trial. He will likewise 
have a government pension. 
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adroit mathematical gymnastics its conten- 
tions of verdict excessiveness showing life 
expectancy, a fund, 6 per cent interest, etc. 
Said the court of appellant’s argument against 
this verdict of $42,500 (which would now 
be worth over $100,000) : 


“This first calculation, of course, is based 
simply upon the cash value of the plaintiff's 
prospective earnings, and does not take into 
consideration the pain, suffering, and con- 
tinuing disability of the plaintiff, which at 
least presented to the jury a very serious 
question as to what would compensate an 
injured person for a lifetime disability. As 
has been said in many cases, the jury is as 
well qualified to estimate such damages as 
is an appellate court... . Just a plain argument 
that the extent of the injuries are not suffi- 
cient to justify the amount of the award... . 


“Were there no financial losses incurred 
by the plaintiff, the fact that his whole life 
is ruined; that his mental capacities are so 
lessened as to render him incapable of en- 
gaging in any gainful undertakings; and 
that his whole life, if it extends through the 
period of normal expectancy, must be one 
not only clouded, but practically a contin- 
ued hopelessness, presents a condition that 
can scarcely be compensated by any mone- 
tary consideration.”™ (Italics supplied.) 


Lindemann v. San Joaquin Cotton Oil Com- 
pany (accident in 1933) is the last case 
wherein a California appellate court usurped 
the trial court’s function and pared a ver- 


6210 Cal. App. (2d) 234, 250, 252, 52 Pac. (2d) 
285, 293, 294 (1935). 

®5 Cal. (2d) 480; 509, 55 Pac. (2d) 870, 885 
(1936). Lindemann was confined in a hospital 
for the period of one month. There is no 
indication in the record that there were any 
special damages for loss of wages nor were 
there any special damages for hospital and 
doctor bills. 

*5 Cal. (2d) 191, 47 Pac. (2d) 345, 54 Pac. 
(2d) 8. It will be noted that the district court 
of appeals cut the verdict to $25,000. However 
the $50,000 was reinstated, since the district 
court pointed out that defendant-appellant had 
filed no petition and had raised no point of 
excessive damages on his motion for a new trial. 
Said the court: ‘‘The inference is quite per- 
suasive that had the amount of damages been 
so glaringly excessive such an infirmity 
in the verdict would have immediately occurred 
to appellant upon its rendition.’’ See Huggans 
v. Southern Pacific Company, footnote 11. 

11 Cal. (2d) 724, 735-736, 81 Pac. (2d) 950, 
955-956 (1938). After stating the rule on appel- 
late review, the supreme court considered nu- 
merous Other serious injury cases that had been 
passed upon at that time: ‘‘By reference to our 
decisions, we find that verdicts have been sus- 
tained in the following cases: $20,000 for the 
loss of one foot, Rogers v. Interstate Transit 
Co., 212 Cal. 36, 43 [297 Pac. 884]; $20,000 for 
serious injury to one foot, Kraft v. Acme Steve- 


588 


dict. The award of $62,500 was reduced by 
the supreme court to $50,000. Said the court: 


“There is no doubt but that the plaintiff 
was very seriously injured, but it would 
seem to a layman that the prognosis is fairly 
good for a restoration to fairly good health?’™ 
(Italics supplied.) 


In Kirschbaum v. McCarthy (1936), a 
$50,000 verdict (now worth over $100,000) 
was recovered.“ Mrs. Kirschbaum had a 
28.9-year life expectancy. She was earning 
$140 a month; her medical expenses would 
run to $9,000. 


In Mudrick v. Market Street Railway Com- 
pany (1938), the court said, after holding 
that $42,500 (another verdict now worth 
over $100,000) was not excessive for the 
loss of two legs (but no special damages 
whatsoever indicated): 


“This contention presents a most difli- 
cult question, made so principally by rea- 
son of the fact that the law furnishes no 
yardstick by which to measure damages for 
personal injuries. As a result there is no 
unanimity in the decisions of the various 
courts of this and other jurisdictions.” ® 


Verdicts have now been awarded in other 
states as high as $225,000 for the loss of 
two legs, $250,000 for a total paralysis and 
$260,000 for impotency and crushed pelvis. 
With the advances in medicine, amputees, 
even with amputations near the thighs, walk 
about, dance, drive automobiles and play 


dore Co., 112 Cal. App. 653 [297 Pac. 585], hear- 
ing denied by this court; $28,191 for fracture to 
one leg and crushing of one foot, Bisinger v. 
Sacramento Lodge No. 6, 187 Cal. 578 [203 Pac. 
768]: $25,000 [for] loss of one leg slightly below 
the knee, Jacques v. Southern Pacific Company, 
8 Cal. App. (2d) 738, 741, [48 Pac. (2d) 63] 
. . .} $50,000 [for] serious injury to brain, 
Kirschbaum v. P. H. McCarthy, Jr., 5 Cal. (2d) 
191 [54 Pac. (2d) 8]; $70,000 reduced from 
$100,000 for loss of both legs and one arm, 
Zibbell v. Southern Pacific Company, 160 Cal. 
237 [footnote 29]; $100,000 for serious brain 
injury to officer in navy with life expectancy of 
32% years, McDonald v. Standard Gas Engine 
Company, 8 C. A. (2d) 464, 473 [footnote 30]. 
To these might be added others of a similar 
character It will be noted that in one 
case a verdict of $20,000 for a loss of one foot 
Was sustained and in another case a verdict of 
$25,000 for loss of one leg slightly below the 
knee, and in still another, a verdict of $20,000 
for serious injury to one foot was sustained. 
In the other cited cases, the verdicts are still 
larger. In comparison with these amounts, 
it cannot be said that the present judgment for 
$42,500, in favor of a boy, thirteen years of 
age, in good health, for the loss of both legs 
below the knees is out of line with the 
former amounts sustained by us in actions of 
this character.’’ 


IL J— August, 1951 
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In Olden v. Babicora Development Com- 
pany (injury, 1928), a verdict for $47,500 
(now worth about $125,000) was held not 
excessive.” The evidence showed that the 
plaintiff had been a healthy man of 43 
years, earning $175 a month before the 
accident, was earning only $15 a month at 
the time of trial, had expended (only) 
$1,093 for doctors and hospital bills. (For 
some time he had been partially paralyzed; 
he was, however, able to do light work, but 
had to wear a leather collar around his neck. 
His condition was not improving and would 
probably be permanent.) 


In McDonald v. Standard Gas Engine Com- 
pany ($100,000 sustained for the first time 
in California), McDonald’s pay was $273 a 
month and it was estimated his loss of pay 
was $89,700. He had a life expectancy of 
32.5 years. There were no other special 
damages. Being a naval officer, all his hos- 
pital and medical expenses, present and 
future, were provided in addition to a pen- 
sion! McDonald had a severe brain injury 
but needed no confinement. 


In Johnston v, Long (accident, 1940) the 
court, by Justice Traynor, stated: 


“Defendant contends that the jury’s ver- 
dict awarding plaintiff $87,575 is plainly 
excessive in view of the fact that about 
$73,000 of that sum constituted general dam- 
ages. The verdict is undoubtedly high. 
Nevertheless, it is not the function of a 
reviewing Court to interfere with a jury’s 
award of damages unless it is so grossly 
disproportionate to any reasonable limit of 
compensation warranted by the facts that 
it shocks the Court’s sense of justice and 
raises a presumption that it was the result 
of passion and prejudice [citing Zibbell v. 
Southern Pacific Company]. The trial 
court, in denying a motion for new trial, 
found that the verdict was not excessive. 
This decision lends weight to the jury’s 
award. ... There is considerable support in 
the evidence for the trial Court’s approval 
of the amount awarded. A reviewing 
Court does not ordinarily substitute its 
judgment for that of the jury and trial 
Court, which have evaluated in terms of 
damages the pain, humiliation, disfigure- 


“107 Cal. App. 399, 290 Pac. 1062 (1930). 

30 Cal. (2d) 54, 76, 77, 181 Pac. (2d) 645, 
658 (1947). 

®See Huggans v. Southern Pacific Company, 
footnote 11. 

"17 Negligence Cases 344, 93 Cal. App. (2d) 
391, 209 Pac. (2d) 98 (1949). 


Adequate Award 


ment, and loss of earning capacity suffered 
by a plaintiff.” 


Thus it will seem that in Johnston v. 
Long there were only $14,575 special dam- 
ages; $73,000 were general damages. Plain- 
tiff was still able to work; the only injury 
complained of was a nose disfigurement.” 


On August 19, 1949, the case of Gluckstein 
v. Lipsett, a malpractice verdict in the amount 
of $115,000, was affirmed by a district court 
of appeal for the full amount of the verdict. 
Defendant had appealed this case on the 
ground, among others, of excessiveness of 
verdict.” 


The following year in Sullivan v. City & 
County of San Francisco, the court held that 
an award of $125,000, including $25,000 spe- 
cial damages, was not excessive where 
plaintiff, 21 years old with a life expectancy 
of 44 years, had been healthy, was earning 

260 a month, was married, suffered a 
crushed pelvic ring, was afflicted with devel- 
oping psychoneurosis, arthritis, prostatitis 
and impotency and would be unable to do 
hard work the rest of his life.” Defendant 
City and County of San Francisco paid 
$141,003 after remittitur May 1, 1950. 


In McNulty v. Southern Pacific, plaintiff 
was 42 years old with life expectancy of 
26 years and earned $365 per month.” An 
award of $100,000 for loss of both legs, one 
above the knee and the other below, was 
held not excessive, even though plaintiff 
continued work after recuperating, but had 
to be assisted to and from work and would 
be limited in activity for the rest of his life. 
The award must be interpreted as one solely 
for pain and suffering! 


In Duvall v. TWA, a $120,000 verdict for 
husband and wife was affirmed. The 28- 
year-old wife with life expectancy of 38 
years, earning $120 a month, suffered a 
crushed pelvis, and the 35-year-old husband 
with life expectancy of 24 years, earning 
$332 per month, suffered a fractured skull. 
An award of $85,000 to wife and $35,000 to 
husband was held not excessive.” 


In Southern Pacific Company v. Guthrie, an 
award of $100,000 to a 61-year-old railroad 
engineer who had lost his leg in a train 
accident, was finally affirmed three years 
after the injury by the federal circuit court 
in January, 1951.% The court after rehear- 


795 Cal. (2d) 82 
(1950). 

7718 Negligence Cases 228, 96 Cal. App. (2d) 
841, 216 Pac. (2d) 534 (1950). 

7298 A. C. A. 115, 219 Pac. (2d) 463 (1950). 

% Footnote 55. 


App. (2d) 745, 214 Pac. 
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ing split four to three, Justice Pope an- 
nouncing the rule that a federal appellate 
court has no right to reduce damages if both 
sides had a fair trial on the merits. This 
ruling appears to bring this circuit in line 
with the other circuit courts passing on the 
question. (There were no medical or other 
special damages than loss of wages.) 


In Huggans v. Southern Pacific Company, 
an award of $91,000 was held not excessive 
for loss by a 12-year-old boy, with life 
expectancy of nearly 54 years, of one leg 
below the knee.” 


In Sanguinetti v. Moore Dry Dock Com- 
pany, an award of $75,000 was held not ex- 
cessive where plaintiff, a captain of a tug 
boat, suffered a very badly crushed left leg.” 


In Germ v. City and County of San Fran- 
cisco, an award of $63,044 was held not ex- 
cessive for injuries to a 56-year-old man 
resulting in permanent shortening of one 
leg and restricted motion of arm, even 
though he was unemployed at the time of 
the accident.” 


In Johnson v. Marquis, an award of $50,000 
to one plaintiff and $60,000 to the other was 
held not excessive.” (Report of case does 
not indicate nature of injuries, age of par- 
ties, etc.) 


In Sandoval v. Southern California Enter- 
prises, Inc., an award of $25,000 was held 
not excessive where a singer and musician 
was bruised, beaten, lost two teeth and 
was severely emotionally upset and men- 
tally shocked.” 


In Butcher v. Queen City Tron & Metal 
Company, an award of $15,000 was held not 
excessive for loss of great toe and damage 
to circulation of foot.” (Report of case 
does not indicate age of plaintiff, earning 
capacity, etc.) 

** Footnote 11. 

™%98 A. C. A. 423, 220 Pac. (2d) 398 (1950). 

%99 A. C. A. 470, 222, Pac. (2d) 122 (1950). 

™ 33 Automobile Cases 228, 93 Cal. App. (2d) 
341, 209 Pac. (2d) 63 (1949). 

*98 A. C. A. 336, 219 Pac. (24) 928 (1950). 

™18 Negligence Cases 677, 99 A. C. A. 37, 
221 Pac. (2d) 265 (1950). 

8° 150 Ohio St. 387, 82 N. E. (2d) 853 (1948). 

‘1 353 Mo. 163, 182 S. W. (2d) 157 (1944). 

= DC S. D. N. Y., Civ. No. 38-427 (1948). 

8368 F. Supp. 70, 72-74 (DC N. Y., 1946). 
Defendant moved to set aside the verdict as 
grossly excessive. The decision of the trial 
court in denying defendant’s motion is singu- 
larly significant, for we are permitted to share 
the judge’s thoughts occurring to him during 
the trial. Judge Conger stated: ‘‘At the end 
of the trial I think we all agreed that plaintiff 
should receive a large and substantial verdict. 
As far as I was concerned, after I charged the 
jury I fixed in my mind a certain sum beyond 
which I felt the verdict should not go. If it 
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Awards from Other Jurisdictions 
Tending to Be Adequate 


The following cases from comparable, 
progressive states indicate justification for 
personal injury awards up to $260,000: 


$225,000:  Bartlebaugh v. Pennsylvania 
Railroad Company.” Plaintiff, an employee 
of defendant railroad, received a verdict of 
$225,000 from a jury in Ohio. A court of 
appeals affirmed the verdict. Plaintiff suf- 
fered the loss of both legs. An appeal to 
the Supreme Court of Ohio was dismissed 
However, it later granted a remittitur in 
the amount of $175,000 and the case was 
settled for $150,000. 


$203,167: Jones v. Pennsylvania Railroad 
Plaintiff, an 18-year-old brakeman, lost his 
right leg and thumb and also developed 
severe generalized osteomyelitis: 


First verdict, $175,000. New trial granted 


Second verdict, $203,176. New trial 
granted.” It seems the Missouri judges 
trust precedent more than economic reality 


$175,000: Sullivan v. Southern Pacific 
Company.” Plaintiff, a double amputee, re- 
ceived a verdict of $175,000. The details 
of the case are unrecorded. Although the 
verdict was undisturbed by the trial court, 
counsel for plaintiff stipulated to a settle- 
ment of $150,000 before the motion for new 
trial was heard. 


$165,000: Delaney v. New York Central 
Railroad Company.” The District Court for 
the Southern District of New York held a 
$165,000 verdict not excessive for loss of 
both legs four inches below buttocks, im- 
potency and other injuries. Plaintiff was 30 
years old at time of trial, married, and had 
one child. He was injured March 3, 1945. 


approximated that amount, I turned over in my 
mind just what I would do. Would I set it 
aside or would I allow it to stand? This sum 
was beyond that brought in by the jury. When 
the jury returned a verdict of $165,000 for the 
plaintiff, my first impression was that it was 
a large verdict, but one which the jury might 
return and still not be out of line with the 
evidence in the case. . . According to 
the annuity tables, plaintiff has a 35 year life 
expectancy. Using the wage figure of $4,000 
a year, this would amount to $140,000 . . 

If this sum is computed upon the discount 
tables at an interest rate of 2%, the award for 
future loss of earnings would amount to 
$99,992. Add to this amount $4,000, the loss of 
earnings of plaintiff from the date of the acci- 
dent to the date of the trial, and the total 
amount would be $103,992, leaving about $61,000 
for all other damage . I left it to the 
jury to use the interest rate which they felt 
was the proper one . From the evidence 
it might very well have been fixed by them at 
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Adequ 


From the time he entered the employ of 
the defendant on May 27, 1944, until his 
injury, he had earned $3,608.78, or approxi- 
mately $360 per month. 

$160,000: Virginia Railway Company v. 
Armentrout.* This was the second appeal in 
the distressing, tragic case of a four-year- 
old infant whose hands and portions of 
whose arms were cut off by a backing loco- 
motive. The tragedy of such an injury to 
a young child was, perhaps, only equalled 
by the litigation. On the first trial of the 
case, the jury failed to agree on a verdict. 
On the second trial, the jury returned a 
verdict in the amount of $100,000. The cir- 
cuit court of appeals reversed the case and 
remanded it for a new trial, without con- 
sidering the question of excessiveness of 
verdict. Upon the new trial, the jury 
awarded a verdict of $160,000 which the 


(Footnote 83 continued) 
a sum beyond $100,000 which would leave a 
balance of something less than $65,000 to pay 
plaintiff for his other damage, to wit: The 
actual wages lost, $4,000; the pain and suffering 
he has endured to the present time and the 
pain and suffering that he will endure in the 
future; the loss of his legs; the resultant dis- 
ability, inconvenience and the loss of his right 
to go about on his own legs, and to enjoy a 
normal life; the Gamage to plaintiff's nerves 
and his nervous system; the loss caused by 
plaintiff's inability to perform the sexual act; 
the mental anguish plaintiff has endured up to 
the present time and the mental anguish he 
will endure in the future; the fact that plaintiff 
may be required to hire an attendant to care 
for him the loss by way of damage for 
the shame and humiliation plaintiff has suffered 
and will suffer in the future.’’ (Italics sup- 
plied.) 

“14 Negligence Cases 104, 158 F. (2d) 358 
(CCA-4, 1946); 15 Negligence Cases 726, 166 F. 
(2d) 400 (CCA-4, 1948). 

“In sustaining the verdict, the trial court 
said, 72 F. Supp. 997, 1001 (1947): ‘‘The atten- 
tion of the jury was not specifically directed 
to the low purchasing power of money, although 
in my opinion such a suggestion by the Court 
would have been proper, and certainly the jury 
were entitled to take that circumstance into 
consideration. It may be argued that ordinary 
fluctuations in the purchasing power of money 
May not properly be considered by a jury in 
awarding damages. Perhaps not, as to the 
future; but the jury have the right, and it is 
their duty, to ve realistic. They need not 
close their eyes to the economic facts of life. 

. No one can say now whether a verdict 
of "$160,000 rendered today may be equivalent 
to one of $300,000 or to one of $80,000 rendered 
five years hence. We can be guided only by 
the conditions of the present; and under those 
conditions, we learn from economic statistics 
that $160,000 now represents a value of approxi- 
mately $100,000 in 1939."’ 

The circuit court, in the ultimate appeal in 
1948, influenced by consideration of its inability 
to determine the potential loss of earning power 
of their four-year-old plaintiff-respondent, con- 
cluded this loss could not be computed with 


Adequate Award 


trial judge sustained in denying a motion to 
set it aside as excessive. The circuit court 
of appeals, in this second appeal, found 
error in the trial procedure and based its 
reversal primarily on this point.” 


$150,000: St. Louis etc. Railway Company 

Ferguson.“ Verdict held not excessive 
where plaintiff, a 49-year-old switchman, 
suffered the loss of the right hand, the 
lower left leg and three fingers of the 
left hand. 


Vv. 


$137,566.74: Neddo v. State of New York." 
Plaintiff's decedent, aged 29 years, earned 
$15,000 per year; he was survived by his wife 
whose life expectancy was 36 years; he had 
no children. On appeal the verdict was up- 
The appellate court said: 


held in full. 


“It is a large verdict, the largest which 
has come to our attention in a death case, 
but after carefully ‘scrutinizing the evidence 


“any degree of accuracy.’ The court hastened 
to admit ‘‘the little child has been terribly 
injured,’’ but felt the jury could consider 
whether ‘‘one who has suffered the deprivation 
of a member in infancy is likely to feel the 
same sense of humiliation from it as does one 
who sustains the loss later in life.’’ It looked 
approvingly at the ‘‘méchanical aids, which 
science has brought to a high state of develop- 
ment for the benefit of soldiers wounded 
in the late war All of these matters 
should be taken into account... !’’ Whether 
the circuit court had, in itself, ‘‘taken into 
account”’ the district court's high regard for 
the well-informed jury and the type of men 
who sat on it will not be known; but it does 
seem fair to state that the considerations which 
the circuit court now directs to the attention of 
still another jury might well have been before 
the first one. Of that jury the district court 
said: ‘‘It may be stated here that to the 
Court’s personal knowledge, there were some 
men on this jury who, from long experience, 
would be naturally expected to weigh and scru- 
tinize figures and calculations, and to see that 
no imaginative or speculative considerations 
were permitted to influence the verdict. R. E. 
Plott, the foreman, has been for years an exec- 
utive of one of the largest trust companies in 
the State. Walter H. Beckner is an officer of 
West Virginia’s largest local life insurance com- 
pany. John K. Robison is a veteran 
employee of a large public utility company."’ 
72 F. Supp., p. 1012. 


The culmination of this extensive litigation 
is contained in a letter from Lilly & Lilly, 
Charleston, W. Va., counsel for plaintiff, dated 
May 21, 1949: ‘The circuit court of appeals in 
the above case [166 F. (2d) 400], after finding 
alleged error in the trial procedure, which was 
used as a basis for reversal, undertook an exten- 
sive discussion of the question of damages and 
in such discussion indicated the verdict should 
not exceed $60,000 to $85,000. In view of such 
opinion and the limitations as to amount, we 
finally settled the case for $75,000."’ 

%6 182 F. (2d) 949 (CA-8, 1950), aff'g DC E. D. 
Mo., No. 13936 (1948). 


5? 32 Automobile Cases 541, 275 App. Div. 492, 
90 N. Y. S. (2d) 650 (1949). 
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. we feel that the amount was justified. 
; Where the evidence fairly sustains the 
verdict courts are not empowered to declare it 
excessive upon some economic theory that 
there must be a limit to a verdict in a 
death case.” 


$130,000: McKinney v. Pittsburg etc. 
Railroad Company.® Plaintiff, a 43-year-old 
workman, earning $2,805.44 for the year of 
the accident, suffered the loss of both feet 
midway between ankle and knee, and other 
injuries. The verdict was reduced by the 
trial court to $100,000. Plaintiff had a life 
expectancy of 26 years. His entire estimated 
loss of wages and future medical expense 
was $60,000. 


$125,000: Avance v. Thompson.” This was 
an action by a 22-year-old brakeman to 
recover for amputation of both legs, one 
above and one below the knee. Plaintiff 
was awarded a verdict of $125,000. On 
motion for a new trial, plaintiff assented to 
remittitur of $25,000 and judgment for 
$100,000 was entered. The appellate court 
felt that it could not reduce the amount of 
a verdict in a personal injury case to a 
matter of mathematical computation or 
compute earning capacity of an amount 
awarded to a plaintiff at a given rate of 
interest. It realistically stated that the de- 
preciation of the dollar must be recognized 
and that earlier decisions could be of no 
assistance. The judgment was sustained. 


$100,000: McAllister v. Cosmopolitan Ship- 
ping Company.” Plaintiff was a second 
assistant engineer employed by the United 
States aboard a government-owned vessel 
operated by the War Shipping Administra- 
tion. Defendants were general agents of the 
United States under a general agency serv- 
ice agreement. Plaintiff alleged that he 
was negligently exposed to and contracted 
poliomyelitis. His action was under the 
Jones Act against the general agent. The 
jury returned a general verdict for $100,000, 
but found for the defendant on the second 
cause of action for maintenance and cure 
Both parties appealed. Judgment was affirmed 


“57 F. Supp. 813 (DC N. Y., 1944). 

** 320 Ill. App. 406, 51 N. E. (2d) 334 (1943). 
In 387 Ill. 77, 55 N. E. (2d) 57 (1944), a new 
trial was ordered because of error in instruc- 
tions re use of mortality tables. 

169 F. (2d) 4 (CCA-2, 1948), rev'd 337 U. S. 
783 (1949). See footnote 106. 

* 328 U. S. 707 (1946). 

"216 N. Y. S. (2d) 54 (1939). In 4 Negligence 
Cases 1136, 261 App. Div. 8, 24 N. Y. S. (2d) 
268 (1940), the judgment was reversed and the 
complaint dismissed on the ground that con- 
tributory negligence was established as a matter 
of law and no negligence of defendants had 
been established. However, plaintiff appealed 
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as to both appeals. The verdict was not 
directly attacked as excessive. Defendants 
were primarily concerned with their alleged 
nonliability as general agents. This court 
followed Hust v. Moore-McCormack Lines” 
Certiorari was granted by the Supreme 
Court, and its decision rendered June, 1949, 
reversed the Hust case. 


$100,000: O’Connell v. Westinghouse X-Ray 
Company.” The verdict was upheld. A 44- 
year-old physician suffered X-ray burns 
necessitating amputation. 

$100,000: Morris v. E. I. DuPont ete. 
Company.” Plaintiff suffered loss of sight of 
both eyes, ruptured eardrum, painful injuries 
of the head, chest and arms. The case had 
been before the courts for eight years, tried 
twice, two appeals effected and one had 
gone to a federal circuit court. The first 
jury refused to find the defendants guilty of 
any negligence. The second jury returned a 
verdict for $100,000. On this appeal, the judg- 
ment was reversed and a new trial ordered.” 


$100,000: Grinnell v. Chemical Company.” 
Plaintiff, 38 years of age, suffered perma- 
nent disability of the left leg because of 
stiffness of the knee and some adhesion to 
the bone, a scar on the other leg, and some 
numbness and loss of sensation in the foot. 


Numerous other cases justifying adequate 
personal injury awards could be cited. A 
partial list of awards of less than $100,000 
is set forth in the table on pages 593-595. 


Unreported Cases (California)— 
Awards Approaching Adequacy 


Proportionately very few personal injury 
cases are actually tried compared to those 
settled, and fewer still reach the appellate 
courts in proportion to those tried. Yet, 
probably, 70 per cent of all cases tried 
before California courts are personal injury 
cases! If we had a system of law wherein 
an automatic appeal prevailed, as in our 
death penalty cases, then our law being 
more tried would be more certain and 


(continued on page 595) 


this decision to the court of appeals, which re- 
versed the judgment of the appellate court and 
ordered a new trial. 7 Negligence Cases 725, 
288 N. Y. 486, 41 N. E. (2d) 177 (1942). 

% 346 Mo. 126, 139 S. W. (2d) 984 (1940). 

™ Cf. Jones v. Pennsylvania Railroad Com- 
pany, footnote 80, another Missouri case. Ver- 
dicts up to $100,000 for fractures of the skull 
have been sustained as not excessive. 15 Ameri- 
can Jurisprudence, Sec. 211; Note, 46 A. L. R. 
1268 (1927), as supplemented in Note, 102 
A. L. R. 1210 (1936); Walters v. Chicago, Mil- 
waukee & Puget Sound Railway, 47 Mont. 501, 
133 Pac. 357 (1913). 

% 282 Mich. 509, 276 N. W. 535 (1937). 
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Awar 


$90,06 


$75,0( 


Award Jurisdiction 


and Date 


Pennsylvania 
(1947) 


Essential Facts 


$90,000 Claimant suffered injuries resulting in amputation of left 


hand just above wrist. Separate actions brought against 

United States and a third party. On certiorari to 

United States Supreme Court. 

$85,000 ” South Carolina 
(1949) 


Deceased, 56 years of age at time of death, had life 
expectancy of 16.2 years, earned $2,475 per year, and 
was survived by widow and two children, ages 14 and 
20. Motion for new trial denied. Verdict affirmed on 
appeal. 

$85,000 * New Jersey 


(1946) 


Plaintiffs were husband and wife. Wife 55 years old, 
with 17+ years life expectancy, suffered loss of both 
legs below the knees. $50,000 to wife; $35,000 to husband. 
New trial denied and verdict sustained on appeal. 
$79,530 ” New York 
(1950) 


Ship’s radio operator with life expectancy of 33 years, 
recovered $12,030 for past wage losses, $37,500 for 
reduction of earnings, and $30,000 general damages in- 
cluding “pain, suffering, humiliation, permanent dis- 
figurement, inconvenience and physical incapacity in 
daily living and the mental and physical results of the 


injury.” 
$76,112” Montana 


(1934) 


61-year-old plaintiff, 
his legs practically useless; 
from hips to heels; 
earning $16,000 to $18,000 per year. 
amount of prayer. 


suffered severe injuries rendering 
destined to wear steel braces 
could move slowly on crutches; 
Award for full 


(This verdict now worth approxi- 


mately $175,000.) Affirmed on appeal. 


$75,000 


Loss of both legs. 


Trial court denied new trial but 


ordered remittitur of all in excess of $45,000; trial court 


affirmed on appeal, 


manded. 


Supreme court reversed and re- 


Second trial resulted in verdict for $75,000. 


Affirmed on appeal. 


Ohio 
(1945) 


$75,000 


Plaintiff, a brakeman, 
Life expectancy 25 years. 


lost both legs below the knees. 
Earned $280 per month prior 


to injury. Affirmed on appeal. 


$75,000 * New York 


(1950) 


% Shields v. U. 8., 73 F. Supp. 862 (DC Pa.). 
Abraham Freedman, Esq., of Freedman, Landy 
& Lorry, attorneys of Philadelphia, Pa., appear- 
ing for plaintiff, writes (June 17, 1949): ‘‘After 
we rested our case in the suit against the third 
party, a settlement in the amount of $30,000 
was entered into with the express under- 
Standing set forth in the release that it was not 
in full satisfaction, but a compromise and it 
was without prejudice to any claims against 
other parties for the same injuries. We prose- 
cuted the suit against the United States in 
admiralty before a judge withouta jury . . 
he [further] found that the plaintiff was guilty 
of contributory negligence and cut the verdict 
in half and specified that the plaintiff should 
receive the sum of $45,000. . We are now 
Preparing a petition for certiorari to the Su- 
Preme Court.”’ 

% Jennings v. McCowan, 215 S. C. 404, 55 S. E. 
(2d) 522. Justice Fishburne, concurring in part 
and dissenting in part, noted that: ‘‘The ver- 
dict rendered in this case far exceeds in amount 
any award heretofore rendered by any jury in 
this State."’ (P. 534.) 


Adequate Award 


Damages to longshoreman for loss of one leg were 
reduced 10 per cent to $67,500 for contributory negligence. 


% Greenberg v. Garfield-Passaic Bus Company, 
25 Automobile Cases 837, 134 N. J. L. 
372-373, 48 Atl. 
“The verdict in favor of Mrs. Greenberg of 
$50,000 as compensation for the pain and suf- 
fering which she has and will suffer as a 
result of the accident seems to us not to be 


’ 


(2d) 389, 390. The court held: 


excessive. . Cases dealing with the amount 
of verdicts are never satisfactory. , 
Economic and social conditions existing in other 
parts of the country result in a difference in 
juridical points of view.”’ 

” Petition of United States, 92 F. Supp. 495 
(DCN. Y.). 

10 Fulton v. Chouteau County Farmers’ Com- 
pany, 98 Mont. 48, 37 Pac. (2d) 159. 

11 Toledo Railroad v. Miller, 108 Ohio St. 388, 
140 N. E. 617. See Jeffers v. City and County 
of San Francisco, footnote 20, where the first 
verdict of $65,000 was set aside by the trial 
judge as ‘‘excessive,’’ and the second trial ver- 
dict of $100,000 stood! 

2 Beam v. Baltimore & Ohio Railroad, 77 
Ohio App. 419, 68 N. E. (2d) 159. 

03 Strika v. Holland American Line, 90 F. 
Supp. 534 (DCN. Y.). 
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Jurisdiction Essential Facts 


and Date 
Michigan 
(1947) 


Missouri 
(1946) 


Award 


Child of about five years sustained grievous burns to the 
head, body and extremities. Affirmed. 

Plaintiff, a switchman, was acting as a pin puller on 
January 1, 1945. His right arm and leg were caught 
under the cars and he was shoved forward until he 
cleared himself. (Comparison with Quinn v. Chicago 
Milwaukee etc. Railroad Company™ is startling.) Affirmed. 


Decedent killed in 1945 during fire aboard ship. Jury 
awarded widow $65,170; reduced to $59,670 for payment 
under war-risk insurance policy and court struck pro- 
vision for 6 per cent interest from date of death. Affirmed. 
50-year-old switchman suffered loss of right leg below 
knee, broken shoulder and ribs and back injury. Verdict 
sustained in full. 

21-year-old brakeman lost a leg below the knee and 
suffered some burns to the body and arms. All medical 
expenses were paid by railroad, Affirmed. 

Complete paralysis from the waist down, Court indicated 
that plaintiff's damages would exceed $62,500 if he lived 
only eight years after trial. As a matter of fact, plaintiff 
died early in 1949, some eight years after trial and 12 
years after the injury. Affirmed. 

39-year-old auto mechanic suffered injuries resulting in 
amputation of left arm and impairment of other organs of 
his body. Affirmed. 

26-year-old plaintiff, earning $380 per month, suffered 
cuts and bruises over all of body, left foot crushed and 
mangled and subsequently amputated. Affirmed. 


$70,000 


$67,000 *”° 


New York 
(1949) 


$65,170" 


Georgia 


(1949) 


$65,000 *° 
$50,00 


Michigan 
(1931) 


$65,000” 
$50,00 


Wisconsin 
(1941) 


$62,500 *” 


$44,212 


New York $40,006 


(1944) 


$60,000 ™ 
$30,00€ 


Arizona 


(1949) 


$55,000 ™ 


_ 
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$80-a-week machinist suffered fractures of leg, skull, jaw 
and nose, injury to ulna nerve, extensive facial disfigure- 


New York 
(1950) 


$53,889.27 


ment and chronic osteomyelitis. Could not do work re- 
quiring continued standing or involving danger of fall 
or blow to leg. 





4 Consumers Power. Company v. Nash, 164 F. 
(2d) 657 (CCA-6). 

1S Henwood v. Chaney, 156 F. (2d) 392 
(CCA-8). 

1% Footnote 43. Here plaintiff, a railroad 
worker, was severely and permanently injured. 
After a verdict for $21,000, the plaintiff con- 
sented to a reduction of $5,000. Judgment was 
entered for $16,000 and defendants appealed it 
as excessive. Twenty-six years ago, in 1925, 
the Minnesota Supreme Court, holding the ver- 
dict not excessive, recognized that ‘‘In recent 
years there has been a noticeable increase in 
the size of verdicts in personal injury cases. 
The courts approve the verdicts today which 
would have been unhesitatingly set aside as 
excessive 10 or 15 years ago. [1910!] Measured 
in money, the earning capacity of most men 
has increased: measured by its purchasing 
power, the value of a dollar has decreased. . . 
Although the reduced verdict seems large to us, 
we cannot say that the learned trial judge 
failed to exercise sound judicial discretion in 
refusing to set it aside.’’ (Italics supplied.) 

1% Casey v. American Export Lines, 173 F. 
(2d) 324. Judgment was affirmed subject to the 
action of the court in McAllister v. Cosmo- 
politan Shipping Company, footnote 90, then 
pending before the Supreme Court on certiorari. 
In June, 1949, that Court held, in the latter 
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case, that general agents operating under War 
Shipping Administration agency agreement in 
behalf of the United States were not suable. 
337 U. S. 783. 

108 Western & Atlantic Railroad v, Burnett, 79 
Ga. App. 530, 54 S. E. (2d) 357. The court 
stated that to set aside a verdict on appeal 
because of excessiveness, such verdict ‘‘must 
earry its death warrant on its face. .. . the 
existence of prejudice or bias cannot rest upon 
Suspicion. That the verdict was the result of 
prejudice and bias must be shown."’ (P. 367.) 

1” Grand Trunk Western Railway v. White, 
48 F. (2d) 759 (CCA-6). In this same case a 
death action was involved in which another 
plaintiff recovered $45,000. This verdict was 
later cut to $42,000. (Verified by letter dated 
January 17, 1951, from Elmer H. Groefsema, 
Esq., attorney for plaintiff, Detroit, Michigan.) 

1100 Zamecnik v. Royal Transit, Inc., 239 Wis. 
175, 300 N. W. 227. Fact of plaintiff's death 
verified by letter from Padway, Goldberg & 
Previant, Milwaukee, Wisconsin, dated July 
22, 1949. 

11 Whittington v. Pennsylvania Railroad Com- 
pany, 55 F. Supp. 1022 (DCN. Y.). 

12 Alabam Freight Lines v. Theyenot, 68 Ariz. 
260, 204 Pac. (2d) 1050. 

3 Fitzgerald v. State, 96 N. Y. S. (2d) 452. 
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"6 Standard Oil 


Jurisdiction 
and Date 
West Virginia 

(1926) 


New York 
(1946) 


Arizona 


(1941) 


Florida 
(1948) 
West Virginia 
(1936) 
Arizona 
(1925) 


Utah 

(1948) 
West Virginia 

(1948) 
Illinois 

(1948) 


awards long before now might have be- 
come more adequate. It is usually the wage trial and appellate road, the plaintiff may 
earner of the family who is taken from forego the /uxury of an appeal and “re- 
the home by the tragedy of industrial or ported case” 
personal injury. 








Essential Facts 


Death of 42-year-old railroad engineer, in good health 
at time of accident, earning $300 to $400 per month. 
Survived by wife and two infant children, aged two and 
four years. Affirmed. 


35-year-old stevedore, with life expectancy of 31.78 years 
suffered severe cerebral concussion, fracture of jaw, 
left hip and shaft of femur, could no longer work as 
longshoreman. Hospital and medical expenses more than 
$4,000. Affirmed. 

Multiple and serious injuries to plaintiff houswife. Su- 
preme court held there was no loss of earning capacity. 
Trial court reduced to $46,436.40; supreme court reduced 
to $25,000. 

43-year-old lineman suffered injuries resulted in loss 
of right hand and skin grafts on leg. Affirmed. 
Six-year-old child lost arm and leg while hopping 
freight train, 

Plaintiff sustained fractured spine, broken nose and 
injuries to kidneys, Reduced to $25,000 and affirmed by 
supreme court. 

61-year-old plaintiff suffered serious but not disabling 
fractures of right leg bones. Affirmed. 

Plaintiff, 61 years of age, suffered serious but not dis- 
abling fractures of right leg bones. Affirmed. 

Railway employee earning $230 per month, suffered 
fracture of radius in lower third and fracture of index 
finger. Affirmed. 











of time.” 


At any point along the long 


if, indeed, he has not suc- 





No one is left to feed the cumbed by economic necessity to the 


family, to pay the hospital and doctor bills financial blandishments of minimal yet 


home. Medical and hospital “cash” settlement long before decision even 


bills mount; life savings disappear. The _ in the trial court. 
family is distraught. 


The author has written to a number of 


It is no secret that in 95 per cent of the the leading personal injury lawyers through- 
personal injury cases that are fought in the Out the United States, asking for informa- 
trial courts the policy of trial and appeal on upon unreported cases. The replies 
is dictated by an insurance company. With imdicate that, universally, the trend is 
its unlimited resources, such an antagonist toward much more adequate awards. A 
may “fight” one of these cases for two or three "umber of the references follow. 
years, risking the 7 per cent interest as long If all these cases actually went to appeal, 
as the chance of depletion of the plaintiff's in at least some of them there would be 
assets increases in proportion to the passage awards higher than any in appellate courts 








™ Looney, Admx. v. Norfolk & Western Rail- 1% Arizona Hercules Copper Company v, Kro- 
way Company, 102 W. Va. 40, 135 S. E. 262. nich, 27 Ariz. 524, 234 Pac. 562. 
™ Badalamenti v. U. 8., 67 F. Supp. 575 (DC 10 Schlatter v. McCarthy et al. 196 Pac. (2d) 


found plaintiff contributorily 968. 


Adequate Award 





negligent to the extent of 20 per cent and 21 Humphrey v. Virginian Railway, 54 S. E. 
reduced judgment to $41,600. Rehearing denied (2d) 204 (W. Va.). 


12 Zelinski v. Chicago & North Western Rail- 


: Company of California v. way, 336 Ill. App. 49, 82 N. E. (2d) 905. 
Shields, 58 Ariz. 239, 119 Pac. (2d) 116. 

' Florida Power and Light Company v. Har- in San Francisco (five years in New York, until 
grove, 160 Fla. 405, 35 So. (2d) 1. 


™S Vest v. Chesapeake & Ohio Railway Com- 124 All of the cases referred to may be verified 
pany, 117 W. Va. 457, 187 S. E. 358. 


3 Tt takes over one year to get to jury trial 
recently; Iowa, two to three months). 


by reference to docket number, etc. 
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today. Consider for example the case of 
Kincaid v. Stanford Hospital, settled on 
June 29, 1949, for $128,000. Plaintiff, a 
young married woman, was rendéred para- 
plegic from the umbilicus down by an 
ineptly administered caudal anesthesia. 


The standard of living in San Francisco 
is comparable to or higher than any place 
in the United States at this time. San 
Francisco juries have justly given a better 
index to this than any economic guide. 


The first six of the following superior 
court jury cases (all of San Francisco City 
and County, except Treonowski), Jeffers, 
Treonowski, Reckenbiel, Pon, Jordan and Kin- 
caid, in the four years between July, 1945, 
and July, 1949, are within the personal 
knowledge of the writer, as all were pre- 
sented to juries by him. Four were settled 
at substantial figures of the judgment, three 
were appealed, one, Kincaid v. Stanford 
Hospital, was settled at $128,000 before 
trial, on June 29, 1949. 

John Jordan v. Thomas Drayage Com- 
pany.” A young colored boy, a common 
laborer, suffered the traumatic amputation 
of one lower limb. The verdict of $50,000 
was promptly paid in full after motion for 
new trial was denied. 


Catherine Jeffers v. City and County of San 
Francisco. A $65,000 verdict for the loss 
of one leg was first set aside as being 
excessive. The case was then tried before 
another judge and jury, The second verdict 
was for $100,000, September 27, 1946, This 
woman was a housewife who had no loss 
of earnings, and no medical or special dam- 
ages because she was treated by the Navy. 
‘The second judgment of $100,000 was al- 
lowed to stand as not excessive. 


Treonowski v. Smith.™ While this verdict 
of $200,000 was for more than one plain- 
tiff, the Superior Court of Solano County 
allowed it to stand as the largest verdict 
rendered in that county, recognizing appre- 
ciation of living costs in  nonindustrial 
counties. 


Urrere-Pon vu. City and County of San 


Francisco.” <A_ verdict of $80,000 was 
awarded for a broken but usable leg. The 


122% Super. Ct., San Francisco, No. 381001. Set- 
tiled by this writer. 

12% Footnote 7. 

11 Footnote 20. 

128 Super. Ct., Solano County, No. 19802 (May, 
1947). 

12 Super. Ct., San Francisco, No. 358865 (De- 
cember, 1947). Settled after motion for new 
trial. 

189 Super. Ct., San Francisco, No, 366675. 

11 DC N. D., No. 28771H (1949). 


596 


case was later settled at $65,000. Plaintiff 
was an accountant. 


Reckenbiel v. Taylor-Walcott Company.™ 
A $225,000 verdict was awarded August 11, 
1948, with motion for new trial denied, 
Plaintiff, a fireman earning $220 per month, 
41 years of age, suffered complete and per- 
manent traumatic psychosis, and was in an 
asylum at time of trial. The case was 
appealed to an appellate court and finally 
settled for $187,500. 


Maxey v. Southern Pacific Company.™ 
Verdict was returned in the amount of 
$165,000. Plaintiff, a 35-year-old laborer, 
earning $300 per month at the time of the 
accident, suffered double amputation just 
above the knees and no other injuries. He 
had no dependents and was unmarried. 
On motion for new trial (heard Septem- 
ber 15, 1949) the trial court upheld the 
verdict in toto.” 


Copes v. W. A. Bechtol Company.™ The 
trial judge, on motion for a new trial, re- 
duced this verdict to $150,000. Plaintiff 
was paralyzed from the waist down, Lia- 
bility was very doubtful; the case was 


settled at $140,000. 


Christie v. City and County of San Fran- 
cisco.™ The 30-year-old plaintiff, a gradu- 
ate of Harvard Law School, was injured 
in a collision with a bus owned and oper- 
ated by the municipal railway of San Fran- 
cisco. Plaintiff suffered grievous injuries 
to his vertebrae so that he could not turn 
his head from side to side and had a brain 
stem involvement, which may result in 
paralysis, blindness or even sudden death. 
In addition, plaintiff suffered injuries to 
both knees and is unable to concentrate 
for any period of time, thus greatly reduc- 
ing both his earning capacity and fitness 
and ability to obtain employment. The 
verdict was for $146,500, with the case 
finally settled at $80,000. 


Clarke v. Winter"™ A verdict was re- 
turned in the amount of $125,000 in favor 
of a 30-year-old highway patrol officer who 
suffered a spinal injury which causes him 
to “throw” his right leg as he walks, There 
is sensatory debility in the right extremity. 


182 On March 4, 1949, this writer settled before 
trial 18 death cases resulting from the Port 
Chicago explosions, at $385,000, a figure which 
likewise would have been ‘‘excessive’’ several 
years ago. 

143 Super. Ct., San Francisco, No. 321073 
(March 10, 1948). 

1% Super. Ct., San Francisco, No. 382,793. 

435 Super. Ct., San Francisco, No. 365090 (Oc- 
tober 20, 1949). 
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Plaintiff is able to do light work and uses 
neither crutches nor cane. Clarke earned 
$341 per month; he has a dependent wife 
and two children, but will receive a dis- 
ability pension in the amount of $120 per 
month for life from the state. 

Glenn Fuller v. James M. Gonzales, et al.™ 
In January, 1951, one of the most adequate 
awards to be returned in California was 
given by a San Jose jury: $105,000 for 
the loss of toes of one foot, to a 34-year-old 
carpenter who was earning more money at 
the time of trial than at the injury’ date. 
There had been an 11 months’ loss of wages. 
Counsel for plaintiff, James Boccardo, had 
Award County 

and Date 


employed the technique at trial of using 
the blackboard to portray mathematically 
the damages demanded. After putting 
down the actual damages, he placed on the 
board the measure of damages to be in- 
structed upon—humiliation, embarrassment, 
mortification, pain and suffering—and asked 


-$1 per day for each through the man’s life; 


then multiplied each $1 per day times plain- 
tiff’s life expectancy. A life expectancy 
instruction was requested of the court and 
given. (The highest offer of settlement 
before trial was $15,000.) 

The following is a table of other un- 
reported California cases: 


Essential Facts 


$110,000 ™ 
$109,000 ™™ 
$100,000 ™ 


$ 95,000” 


$ 92,150 


$ 85,000 * 


$ 84,548 * 
$ 75,000 ™ 
$ 75,000 


$ 72,500 


$ 72,500" 


San Francisco 
(1947) 

San Francisco 
(1946) 

Santa Clara 
(1946) 

Alameda 
(1946) 


Eldorado 
(1949) 


San Francisco 


(1950) 


San Francisco 
(1946) 

San Francisco 
(1949) 

Los Angeles 


Alameda 
(1949) 


San Francisco 


(1948) 


Plaintiff received brain injuries, injuries to bladder and 
fractures of leg and pelvis. New trial denied. 
15-year-old school girl suffered loss of both legs. 
in full. No appeal. 

This case involved death from an explosion. 


Paid 


30-year-old plaintiff suffered fractured vertebrae of upper 
back, spinal nerve involvement. New trial denied. 
Settled for $85,000 before appeal. 

27-year-old unmarried woman, no dependents; fractured 
left knee, comminuted fracture upper left leg necessitat- 
ing bone graft. Probable permanent stiffness, but leg 
usable. New trial denied. 

Plaintiff suffered amputated right leg and other injuries. 
Judgment set aside notwithstanding verdict. Emergency 
vehicle held to have right of way as matter of law. 
Plaintiff 42 years old, earning $250 per month, lost one 
leg below knee. New trial denied. 

Widow and 14-year-old child brought suit for wrongful 
death. 

50-year-old plaintiff had little and ring finger of left 
hand amputated after hand was mashed. He also de- 
veloped an anxiety neurosis. Reduced to $50,000 after 
motion for new trial. 

15-year-old plaintiff suffered severe burns about face and 
body. Medical expense $2,000; future medical $10,000. 
Injury cosmetic; no limitations of action; good surgical 
results anticipated. Settled before trial. 

41-year-old plaintiff sustained head injury and less seri- 
ous bodily injuries. Later developed traumatic psychosis. 
Settled before trial. 


"% Super. Ct., Santa Clara County, No. 72154. 

‘7 Miller v. City and County of San Francisco, 
Super. Ct., San Francisco, No. 259481. 

Jo Ann Jackson v. City and County of San 
Francisco, Super. Ct., San Francisco, No. 339912. 

® Gall v. Union Ice, Super. Ct., Santa Clara 
County, No. 68801. California permits no cause 
of action for pain and suffering to the deceased 
in the heirs in a wrongful-death action. Cali- 
fornia Civil Code, Sec. 956. 

™ McGuigan v. Smith Lumber Company, 
Super. Ct., Alameda County, No. 188789. 

™ Olson v. Anderson, Super. Ct., Eldorado 
County, No. 6448. Verified by Dean Cunha, 
Esq., San Francisco, Calif., of counsel for 
Plaintiff. 


Adequate Award 


18 George Washington v. City and County of 


San Francisco, Super. Ct., San Francisco, No. 
381298. 

48 Ruth May v. City and County of San Fran- 
cisco, Super. Ct., San Francisco, No. 341603. 

44 ZeLayeta v. Pacific Greyhound, Super. Ct., 
San Francisco, No. 359798. 

45 Di Tommaso v. Union Pacific Railroad, 
Super. Ct., Los Angeles County, No. 566676. 

146 Miller v. Pacific Gas & Electric Company, 
Super. Ct., Alameda County, No. 221320. Veri- 
fied by Joseph Deasy, Esq., Oakland, Calif., 
attorney for plaintiff. 

17 Bjarnason v. Pacific Greyhound Lines, 
Super. Ct., San Francisco, No. 379027. 
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County 
and Date 


San Francisco 
(1949) 


Award 


$ 70,000“ 


$ 70,000 *” San Francisco 


(1949) 

$ 67,500’*” Alameda 

(1946) 

$ 65,000" Contra Costa 
(1950) 


Essential Facts 


28-year-old switchman suffered loss of one hand. New 
trial denied. 


Plaintiff sustained fractured tibia and fibula into knee 
joint, and fractured heel. 


Plaintiff suffered severe injury to right hip. Close lia- 
bility. Settled for $60,750. 


Plaintiff sustained two ruptured intervertebral discs; 
laminectomy was performed, but no fusion. Compro- 


mised before argument on new trial. 


San Francisco 


(1950) 


$ 60,000 


Car inspector for defendant railroad was knocked under 
moving train while performing duties and_ suffered 


amputation of right leg below knee. Settled. 


$ 50,000 San Francisco 


32-year-old brakeman suffered a ruptured intervertebral 


(1949) disc. New trial denied. 


Unreported Cases 
(Other Jurisdictions) — 
Awards Approaching Adequacy 


$260,000, 1949, Florida: Watson v. Florida 
Power & Light Company.“ Plaintiff was 
36 years old, earning about $400 per month, 
married only six weeks. A crane collapsed 
on him crushing his pelvis and severing 
his urethra, which rendered him impotent. 
The pelvis healed in malposition, and Wat- 
son is a semi-invalid. Watson must be 
repeatedly catheterized with the largest 
sound available if he is to live. (Injuries 
almost identical to those suffered by plain- 
tiff in Sullivan v. City and County of San 
Francisco.) 

$250,000, 1949, New York: McCullough 
v. Pennsylvania Railroad Company.® On 
May 4, 1949, a federal jury for that district 


148 McClelland v. Southern Pacific Company, 
DC N. D. Calif. S. D., No. 28024. Verified by 
letter from Ryan and Ryan, San Francisco, 
attorneys for plaintiff. 

4° Pllerd v. Southern Pacific Company, Super. 
Ct., San Francisco, No. 384289. Verified by let- 
ter from Ryan and Ryan, San Francisco, attor- 
neys for plaintiff. 


18 Stark v. Southern Pacific, Super. Ct., Ala- 
meda County, No. 185857. Verified by Nichols, 
Richard, Allard & Williams, Esqs., Oakland, 
Calif., attorneys for plaintiff, by letter dated 
August 11, 1949. 

11 Jones v. Shell Oil Company and Southern 
Pacific Company, Super. Ct., Contra Costa 
County, No. 46037. Verified by Ryan and Ryan, 
San Francisco, attorneys for plaintiff. 

182 Farley v. Southern Pacific Company, Super. 
Ct., San Francisco, No. 391855. This case set- 
tled for $60,000 on the first afternoon of trial 
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awarded a $250,000 verdict to William T. 
McCullough, Jr., a 28-year-old war veteran 
who was paralyzed from the shoulders 
down when he fell 20 feet while crossing 
the Pennsylvania railroad tracks at the 
North Philadelphia Station on May 27, 
1947, Plaintiff was married and the father 
of a five-year-old child. Motion for new 
trial and to reduce verdict was denied. 
This case was settled for $225,000, the most 
adequate settlement that has come to our 
attention in a personal injury case. 


$185,000, 1948, Illinois: Marion Smith v. 
Illinois Central Railroad.” The verdict was 
rendered December 18, 1949, for the loss 
of both legs and motion for new trial 
denied. 


$180,000, Indiana: This case ™ represents 
the largest out-of-court settlement in this 
state. A four-year-old boy was severely 
burned while playing near a heap of 


and is the highest settlement made to date by 
that railroad for such an injury. Verified by 
Ryan and Ryan, San Francisco, attorneys for 
plaintiff. 

1883 Skjersaa v. Southern Pacific Company, DC 
N. D. Calif. S. D., No. 27743. Judgment paid 
with interest and costs in June, 1949. Verified 
by Ryan and Ryan, San Francisco, attorneys 
for plaintiff. 


154 Footnote 16. 

188 New York Times, May 5, 1949, 3 NACCA 
Law Journal 299 (1949). Letter, Nathaniel 
Richter, Philadelphia. 

186 Super. Ct., Cook County, IIl., No. 48 S 6299. 

11 Howard Young, Esq., one of plaintiff's 
attorneys. The case has no name, Reported 
by letter of James L. Tuohy, Esq., attorney, 


Indianapolis, Ind., in letter dated January 27, 
1941, without reporting the name of the client. 
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smouldering ashes. The boy was wearing 
a “Gene Autry” cowboy suit made of highly 
inflammable spun rayon. As he ran through 
the ashes, from which there was no visible 
smoke or fire, a spark ignited the material 
and within seconds he was engulfed in 
flames. The boy suffered third-degree 


burns extending through the subcutaneous 
tissue over nearly all the surface of both 


Award Jurisdiction 


and Date 
Illinois 


$175,000 
legs 


denied. 


$162,500 * Illinois 


(1945) 
New York 
(1948) 


Florida 


(1950) 


$150,000 *” 


$150,000 ™ 


Plaintiff suffered amputation of both legs. 
$150,000 before argument on motion for new trial. 


legs. In addition, the lad by scratching 
newly healed areas developed an infection 
which he carried by his hands to his eyes. 
This resulted in total loss of sight of both 
eyes. The case was settled before trial for 
$180,000 with the Travelers Insurance Com- 
pany, whose assured manufactured the suit. 


Further unreported cases from other juris- 
dictions are set forth in the following table: 


Essential Facts 


56-year-old plaintiff earning $300 per month had both 
amputated. 


Settled. at $152,000 after new trial 


Loss of left leg and left arm. Verdict of $200,000 reduced. 


Settled for 


Claimant struck on head by 23-pound slab of glass caus- 
ing grievous head injuries. 


Settled for $135,000 before 


motion for new trial presented. 


$146,000 ** Illinois 


45-year-old plaintiff earning $5,000 a year lost one leg, 
one arm and suffered back injury. 


Settled at $146,000 


plus hospital and medical bills. 


New York 
(1949) 


$145,000 ™ 


Plaintiff, in his early twenties, suffered amputation of one 
leg, complete loss of use of other leg and one arm. 


Settled before trial. 


New York 
(1949) 


$135,000 


trial. 


Illinois 


(1949) 


Illinois 
(1949) 


Iowa 
(1950) in 


$134,000 


arms. 
$132,000 


$123,749 


Plaintiff earning $3,000 per year and helping to support 
mother, suffered double leg amputation. 


Settled before 


53-year-old car inspector thrown under car and lost both 
Settled. 


33-year-old housewife lost left leg below knee and little 
finger of left hand. 


Settled before trial. 


32-year-old packinghouse worker suffered severe injuries 
a collision. 


Settled at $94,000 while motion to set 


aside and for new trial pending. 


$120,000 7° Ohio 


(1949) 


“8 Hacking v. Chicago-Milwaukee, etc. Rail- 
road, No. 49 S 9171. Verified by James Dooley, 
Esq., attorney for plaintiff, Chicago, III. 

% T, J. Cooper v, Pennsylvania Railroad.Com- 
ee. Super, Ct., Cook County, Ill., No. 43 F. 

9. ; 

Sullivan v. Southern Pacific Company, DC, 
Civ. 38-427. 

1 Mueller v. Vanderbi'i Hotel Corporation, 
Cir. Ct., Miami, Fla. Reported in Section B, 
Miami Herald, July 7, 1950 

® Hannum v. Chicago-Milwaukee, etc. Rail- 
road, No. 48 S 20679. 

8 Fee v. Pittsburgh & Lake Erie Railway. 
Verified by letter dated October 19, 1949, from 
Gerald Finley, Esq., New York, N. Y. 

'* O'Neill v. Central Railroad of Pennsylvania, 
DC S. D. N. Y., No. 46-668. Verified by letter 
dated October 19, 1949 from Gerald Finley, Esq., 
New York, N. Y., attorney for plaintiff. 


Adequate Award 


40-year-old plaintiff earning $2,800 a year lost both legs 
above the knee. 


Settled before trial. 


1% Howard G. Skinner v. Chicago, Burlington 
& Quincy Railroad, Super. Ct., Cook County, 
Ill., No. 48 s 11588. 

166 Meo v. Delta Airlines, DC N. D. Ill. E. D., 
No. 48 C 830. Verified by letter, dated October 
18, 1949, from James A. Dooley, Esq., Chicago, 
Ill.; and by INS news release dated August 13, 
1949, from Chicago. 

1 Fred Wright v. Rock Island etc. Railway 
Company. Verified by letter dated January, 
1951, from Fred A. Ossanna, Minneapolis, Minn., 
attorney. Prior to this award, previous high 
verdict in Iowa was $57,000. It is interesting 
to note that in Iowa a trial judge may recall a 
jury after verdict and examine them upon their 
reasons and motives in achieving their verdict. 

18 DiGiovinni v, Baltimore & Ohio Railroad, 
DC E. D. Ohio, No. 8942. Verified by letter 
dated October 19, 1949, from Gerald Finley, 
Esq., New York, N. Y., attorney for plaintiff. 
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Award 


$115,000 


$110,000 *” 


$106,560 


$103,475 


$103,000 ** 


$100,000 *** 


$100,000 ** 


$100,000 ** 


$100,000 ** 


$ 98,800" 
$ 90,000” 


$ 90,000 ™ 


$ 88,500™ 


Jurisdiction 
and Date 

New York 
(1950) 


New Jersey 
(1930) 


Minnesota 
(1948) 

Oklahoma 
. (1950) 


Minnesota 
(1949) 

New York 
(1950) 


Ohio 
(1950) 


Ohio 
(1948) 


Minnesota 
(1948) 


Missouri 
(1949) 

Utah 
(1950) 

Alabama 
(1950) 


Illinois 


(1949) 


Essential Facts 


36-year-old seaman lived ten hours after injury. $40,000 
for terrific pain and suffering, $15,000 to 35-year-old 
widow, $15,000 to 15-year-old daughter, $45,000 to sickly 
14-year-old-son. 


45-year-old bachelor earning $25 a week suffered several 
fractures of hip and pelvic region. Doctors testified he 
had been rendered sterile. Settled before appeal for 
$75,000. 

46-year-old switchman lost both legs. Verdict collected 
in full. 

44-year-old oil field driller, married, with three minor 
children, earning $500 a month, suffered a fractured skull 
and burns over about 65 per cent of his body. 

60-year-old carman suffered loss of both legs and one 
arm. Settled before trial. 


34-year-old plaintiff earning $50 a week, sustained multi- 
ple fractures of both legs and pelvis, spent three months 
in hospital and was totally disabled at time of trial. 


Plaintiff suffered loss of use of left leg, loss of sense of 
smell, comminuted fractures of forehead, nose and upper 
left cheek bones, loss of brain tissue, impairment of brain 
function, disfigurement and change of personality. 


Railroad-yard conductor survived by widow and three 
children killed instantly when crushed between two cars. 


Brakeman had both legs mangled in fall under defend- 
ant’s train; legs amputated one above and one just below 
the knee. Settled before trial. 


38-year-old plaintiff suffered fractured skull, fractured 
shoulder and partial amputation of a foot. 

Six-year-old plaintiff lost left leg at hip and right leg 
below the knee. Settled. 

Three plaintiffs. Widow in Pressley suit received settle- 
ment of $50,000; two others, also death cases, settled for 
total of $40,000. Settled. 


41-year-old plaintiff sustained a ruptured intervertebral 
disc. Settled at $61,000. 


1° Naylor v. Isthmian Steamship Company, 
footnote 45. Reported in the New York Herald- 
Tribune, August 22, 1950. 

%” Black v, Hrie Railroad Company, Passaic, 
N. J., N. J. S. Ct. Jury never saw plaintiff, 
for he was hospitalized at time of trial. Re- 
ported in letter from Aaron L. Simon, Esq., 
Passaic, N. J., August 1, 1949. 

1 Fed, Ct., Duluth, Minn. Davis, Michel, 
Yaeger & McGinley, regional counsel for Bro- 
therhood of Railroad Trainmen. 

12 Dies v. Fox Rig and Lumber Company, 
footnote 8. Verified by letter dated September 
26, 1950, from Howard K. Berry, Esq., Okla- 
homa City. Okla., attorney for plaintiff. 

133 Vergil D. Brannock v. Spokane, Portland 
and Seattle Railway Company. Davis, Michel, 
Yaeger & McGinley, Minneapolis, Minn., ad- 
vised by letter dated June 16, 1949, that they 
have settled within the previous year and a 
haif, before trial, four double amputations 
under the Federal Employers’ Liability Act for 
sums ranging from $90,000 to $103,000. Had 
liability been contested and a verdict awarded, 
under present standards these sums might have 
run upward of $200,000. However, it would 
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have been a year or two years before finality 
of judgment was attained. 

1% Tonjes v. Long Island Railroad, This acci- 
dent on February 17, 1950, was the first of two 
notorious collisions during 1950 on this com- 
muter railroad. 

5 Hurt v. Charles J. Rogers Transportation 
and Ford Motor Company. C, P., Cuyahoga 
County, Ohio, No. 595,640. 

6 Smith v. Pennsylvania Railroad Company, 
2d Dist. App. Ct., Columbus, Ohio. 

17 Clark v. Chicago Rock Island Railroad 
Company, DC, 4th Div., Minn., No. 2800. Veri- 
fied by letter from Irving H. Green, Esq., Min- 
neapolis, Minn., attorney for plaintiff, dated 
August 12, 1949. 

18 Ridgeway v. M. K. T. Railway, DC, St. 
Louis, Mo., No. 5695. 

19 Christensen v. Union Pacific Railroad Com- 
pany, Dist. Ct., 3d Jud. Dist., Salt Lake City, 
Utah, No. 87811. 

180 Pressley v. Atlantic Coast Line Railroad 
Company. The Herald, Atlanta, Ga., October 
19, 1950. Case tried in Birmingham, Ala. 

181 Harley Derrick v. M. P. Railway Company, 
Super. Ct., Cook County, IIl., No. 47 s 19978. 
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Award 

$ 86,500 
$ 85,450" 
$ 85,000 ™ 
$ 85,000 * 


85,000" 
82,069.10 


80,000 


79,474" 


79,375 ™ 


78,370 


75,000 


75,000 


71,824" 


71,800 


Jurisdiction 
and Date 


New York 


New Jersey 
(1949) 
Illinois 
(1949) 
Massachusetts 
(1950) 
New York 
Minnesota 
(1949) 


Texas 
(1950) 

Oregon 
(1947) 


Oklahoma 
(1950) 


Utah 
(1945) 

Utah 
(1949) 


Illinois 
(1949) 
Texas 


(1950) 


Texas 
(1950) 


Essential Facts 


56-year-old plaintiff lost right leg below knee and right 
hand above wrist. 

Decedent was 29 years old, earning $5,000 per year. 
on appeal. 

36-year-old plaintiff suffered fractures of both legs, limita- 
tion of motion in both knees. Settled at $42,500. 
36-year-old plaintiff had spinal cord severed by fall on 
narrow, icy path; permanently crippled. 

Plaintiff, 31 years old, suffered loss of leg above knee. 
Plaintiff, 32-year-old housewife, mother of three children; 
husband killed in accident in which she was injured; 
suffered fractured humerus and left femur, nonunion of 
femur at time of trial. Settled for $70,000 which included 
$10,000 statutory maximum for the death case. 

Plaintiff, 22 years old, suffered loss of both legs below 
the knee. Settled for $80,000. 

Plaintiff, in twenties, suffered multiple fractures of pelvic 
region and fractured right hip. Verdict $80,974, plaintiff 
accepted remittitur of $1,500. Case settled before appeal. 
Action by administrator on behalf of widow and three 
minor children; decedent 37-year-old farmer earning 
$3,000 per year. 

Decedent 30 years old at time of death. 
on appeal for $67,000. 

Wrongful death. Decedent survived by 30-year-old widow 
and two minor children. Trial court reduced verdict by 
$25,000. Appealed for reinstatement of $75,000. 
Plaintiff, 57 years of age, suffered ruptured intervertebral 
disc. Settled for $48,000. 


Now 


Settled while 


Decedent 22-year-old truck driver earning $300-$400 per 


month. Widow, two children and parents recovered 
$64,960, intervenors $5,864 for property damage. 
36-year-old pipefitter, earning capacity $500 per month, 
fatally injured when evicted from nightclub by bouncer. 
Survived by second wife, 22 years of age, two-year-old 
child and two. children, aged 14 and 15, by previous 
marriage. 








2 Antonelli v. Pennsylvania Railroad Com- 
pany, DC E. D.N. Y., No. 8937. 

‘ Ferry v. Settle, Super. Ct., Morris County, 
N. J. Verified by letter dated August 25, 1949, 
from Carpenter, Gilmour & Dwyer, attorneys, 
Jersey City, N. J. 

%Zych v. Edelweiss Brewing Company, 
Super. Ct., Cook County, IIl., No. 47 s 4507. 

‘S Miller v. Lawrence A. Berk, Super Ct., 
Suffolk County, Mass. Boston Herald, September 
19, 1950. Verdict later set aside on technical 
grounds. 

“ Mulholland v. Pennsylvania Railroad Com- 
pany, DC E. D.N. Y., No. 45-48. 

't Anderson v. Franklin Transformer Manw- 
facturing Company et al., Dist. Ct., Hennepin 
County, Minn., No. 452689. 

'% Morrison v. Texas and New Orleans Rail- 
road Company, Dist. Ct., Harris County, Tex., 
No. F-366,189. 

8° Cacicia v. Southern Pacific Company et al., 
Cir. Ct., Multnomah County, Portland, Oregon. 
Verified by letter, dated October 21, 1949, from 
J. S. Middleton, Esq., attorney, Portland, Ore- 
gon. This verdict and settlement should be 
compared with the Oregon case of Martin v. 
Oregon Stages, 129 Ore. 435, 277 Pac. 291 
(1929), where the court discusses a verdict of 


Adequate Award 


$77,202 which the Supreme Court of Oregon 
reduced to $30,000. 

1” Dwall, Admr. v. Hazelrigg Trucking Com- 
pany et al., Super. Ct., Seminole County, Okla., 
No. 7127. Verified by letter from Frank Seay, 
Seminole, Okla., attorney for plaintiff. Simul- 
taneously with this jury award in Oklahoma, a 
United States federal district court, Judge 
Harris of San Francisco sitting without jury, 
awarded $40,000 to Rina Vatnone, 29, for wrong- 
ful death of her husband, 44, in a suit against 
the United States. 

11 Marshall v. Ogden Union Railway Com- 
pany, Dist. Ct., 2d Jud. Dist., Utah, No. 19880. 
Verified by letter of August 18, 1949, from 
Rawlings, Wallace & Black, Salt Lake City, 
Utah, attorneys for plaintiff. 

12 Jorgenson v. Union Pacific Railway. Re- 
ported by Rawlings, Wallace & Black, Salt Lake 
City, Utah, letter dated August 18, 1949. 

198 Gross v. Atchison, Topeka & Santa Fe Rail- 
way, Super. Ct., Cook County, Ill., No. 47813725. 

1% Stewart et al. v. T. & N. Railroad, Dist. Ct., 
Robertson County, Tex., No. 8409. 

1% Permenter et al. v. Miller et al., Galveston 
Ct. of Civ. App., Tex., No. 12226. Trial judge 
set verdict aside, but restored on widow’s 
appeal. : 
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Jurisdiction Essential Facts 
and Date 


Oregon 


Award 
$ 68,300” 21-year-old truck driver, income about $3,000 a year, 
widow 23 years old at time of trial. 


$ 67,500" Plaintiff, 21 years old, suffered severe burns partially 
destroying left hand and comminuted fractures of left 


lower leg. Settled. 


Minnesota 
(1950) 


Oklahoma 
(1949) 


$ 65,000 ™ Plaintiff, 40 years old, life expectancy 31 years, earning 
$6,000 a year, suffered grievous facial injury, could not 
raise or lower eyelids or move eyeballs, totally and per- 
manently industrially blind, badly disfigured, will be in 
constant pain for life because of sand and oil driven into 
eyeballs, muscles and cheeks. On appeal to Oklahoma 


Supreme Court. 


$ 64,000 49-year-old plaintiff, suffered basal skull fracture neces- 


sitating surgery. Settled. 


Illinois 
(1950) 


Illinois 
(1949) 


$ 62,500 Decedent, 31 years old, left 25-year-old widow and two 
minor children. Severe burns suffered from being pinned 


under overturned locomotive. Settled. 


Texas 


(1950) 


$ 60,750 ™ 32-year-old plaintiff, father of six minor children, earning 
$400 a month; suffered fractured left arm, broken back 
and spine and ruptured intervertebral disc. Fusion opera- 
tion but nerve supply to legs affected, developed severe 


thrombophlebitis in left leg. No appeal. 


58,240 Texas 


(1949) 


Illinois 
(1949) 


Utah 
(1949) 


Wyoming 
(1939) 


Illinois 


(1950) 


Illinois 
(1950) 


Plaintiff, 43 years old, suffered traumatic amputation of 
right leg seven inches below knee. Settled for $34,000. 


25-year-old plaintiff suffered loss of one leg above knee. 
Settled. Settlement included permanent job. 


56,500 * 


56,250 7" Wrongful death action. 


56,000 *” Plaintiff, 45 years old, sustained broken leg. Settled be- 


fore appeal perfected. 


$ 55,000 47-year-old plaintiff, left leg amputated below knee. 


Settled. 


$ 53,800” Plaintiff, 39 years old, suffered injury to right arm neces- 


sitating amputation below elbow. Settled. 


1% Hutchens v. C. D. Johnson Lumber Com- 


of contributory negligence on part of plaintiff, 


pany, DC Ore., No. 5087. In this case the trial 
judge directed that the plaintiff either submit 
to new trial or remit about $21,000 of the 


verdict. At the present time, upon motion of 
plaintiff, the trial judge is reconsidering the 
remittitur. Verified by letter dated January 20, 
1951, from Harry George, Jr., Esq. (by Graham 
Walker), attorney, Portland, Ore. 

1” Becker v. The Liquid Carbonic Corporation, 
DC, 3d Div., Minn., No. 1604. 

“8 Price v. Independent Eastern Torpedo Com- 
pany, Dist. Ct., Pottawatomie County, Okla., 
No. 34522. 

1” Smith v. Atchison, Topeka & Santa Fe Rail- 
way, Super. Ct., Cook County, IIll., No. 48s6588. 

2 Horrighs, Admr. v. Belt & Chicago Bur- 
lington & Quincy Railroad, Super. Ct., Cook 
County, Ill., No. 47s10316. 

21 Sharp case. Verified by letter from Shirley 
M. Helm, Esq., Helm & Jones, Houston, Tex., 
dated January 27, 1950. 

2 Parker v. Texas and Pacific Railway, DC 
N. D. Tex., Ft. Worth Div., No. 1432. Because 
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jury reduced verdict $14,560 leaving a balance 
of $43,680, which was in turn reduced by trial 
court to $35,000. 


28 Driscoll v. Illinois Central Railroad, Super. 
Ct., Cook County, IIl., No. 4887415. 


24 Rodgers v. Union Pacific Railroad Com- 
pany. Plaintiff received a verdict of $56,250 
for death of her decedent. The jury found 
decedent guilty of contributory negligence. 
The verdict is, therefore, measured at $112,500 
as an ordinary wrongful death recovery. 


2% Walkington v. Chicago & North Western 
Railroad Company, Dist, Ct., Natrona County, 
Casper, Wyoming. Verified by letter dated Oc- 
tober 10, 1949, from Vincent Mulvaney, Esq., 
attorney, Cheyenne, Wyo. 

26 Moore v. Rock Island Railroad, Cir. Ct., 
Cook County, Ill., No. 50C2431. 


2% Ramsey v. Atchison, Topeka & Santa Fe 
Railway, Super. Ct., Cook County, IIl., No. 
4933233. 
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Jurisdiction 
and Date 

Texas 
(1949) 

Utah 
(1949) 


Award 


$ 52,500 ™ 
Settled. 
$ 50,000 


Essential Facts 


Plaintiff, 42 years of age, lost both legs above knees. 


Plaintiff suffered loss of right arm. Jury found plaintiff 
guilty of contributory negligence (statute allowed partial 


recovery) and reduced verdict to $50,000. $75,000 sup- 


ported by trial court. 


Appeal on contributory negligence 


and petition for reinstatement of original verdict. 


Conclusion 


There are several obvious conclusions to 
be drawn from a study of jury awards and 
appellate decisions in personal injury and 
death cases throughout the United States: 


(1) Verdicts have risen over the past 50 
years but they have not risen proportionately 
to the cost of living. Where wages and 
prices have multiplied ten- and twelvefold, 
verdict values lag far behind in their ex- 
pansion. 


(2) Some notoriously “low 
verdict states.” Some are “adequate verdict 
states,” but some appellate courts refuse to 
sustain awards, even though the cost of liv- 
ing is fairly uniform throughout the United 
States. 


(3) Far too low a standard is placed upon 
man’s life, his mind and limbs by lawyers, 
juries and appellate courts. There is no 
justification for law to put such a low price 
on man himself when the things he creates 
for his own use or pleasure bring such higher 
values. The highest award ever given in a 
personal injury case, $260,000, regardless of 
man’s age, his injury, dependents, earning 


states are 


” 


capacity, special damages and suffering, is 
an incongruity when race horses, violins and 
mechanical contrivances sell far in excess of 
that. Men insure their lives for $500,000— 
twice the amount of any verdict heretofore 
given and $495,000 more than the highest 
allowable death award in some states! 

(4) No reason prevails for restrictions 
upon the amounts of death awards between 
the several states. 

(5) The liability-without-fault statutes 
(compensation acts) being extended into 
the personal injury field should be liberal- 
ized in amounts awarded. 

Lawyers and judges should not be ap- 
palled at the absolute figures presented in an 
adequate verdict. The “personal injury” is 
the most catastrophic event that can befall 
a human being. All man does is live. Judges 
and lawyers should dignify by new stand- 
ards with justiciable awards infringements 
upon man’s right to live out his life free 
from pain and suffering, with his mind and 
body intact. The only award permissible 
in a personal injury or death action is “dol- 
lars’—the “money judgment.” It should 
be adequate. [The End] 


Appendix A 
Limitations on Death Actions in the Various Jurisdictions 
State 
Indiana 
Iowa 


Kansas 
Kentucky 


State 
Alabama 


Alaska 
Arizona 
Arkansas 
California 
Canal Zone 
Colorado 
Connecticut 
Delaware 
District of 
Columbia 
Florida 
Georgia 
Idaho 
Illinois 


Limitation 
No limit 
$15,000 
No limit 
No limit 
No limit 
$10,000 
$5,000 
$20,000 
No limit 
No limit 
No limit 
No limit 
No limit 


$15,000 


as Kilpatrick v. Texas and Pacific Railway, 
DC N. D. Tex., Ft. Worth Div., No. 1431. 


Adequate Award 


Limitation 
$15,000 
No limit 
$15,000 
No limit. 
tion 54. 
No limit 
$10,000, plus medical, hospital 
and funeral expenses. 
Amount of recovery for fu- 
neral limited to $300. No 
other limitation. 

No less than $2,000; no more 
than $15,000. 


No limit 


Constitution Sec- 


Louisiana 
Maine 


Maryland 


Massachusetts 


Michigan 
20° Bennett v. Denver Railroad. Reported by 


Rawlings, Wallace & Black, attorneys, Salt Lake 
City, Utah, in their letter of June 18, 1949. 


603 





State 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New 

Hampshire 


New Jersey 
New Mexico 


New York 


Limitation 

$10,000 

No limit 

$15,000 

No limit 

No limit 

No limit 

$7,500, unless survived by hus- 
band, wife, child or de- 
pendent father or mother, 
in which case the maxi- 
mum allowed is $15,000. 

No limit 

$10,000 against common car- 
rier; no limitation in other 
cases. 

Amount of recovery cannot 
be limited by statute. Con- 


stitution Article I, Section 
16. 


North Carolina No limit 


North Dakota 
Ohio 


No limit 
Amount of recovery may not 


State 
Rhode Island 


South Carolina 


South Dakota 
Tennessee 
Texas 

Utah 


Vermont 
Virginia 
Virgin Islands 
Washington 
West Virginia 


Limitation 

Minimum recovery $2,500; no 
maximum. 

$5,000 in action against a 
county for defective high- 
way; $4,000 in an action 
against state highway; 
$4,000 against a county or 
municipality for negligent 
operation of motor vehicle; 
other actions no limit. 

$10,000 

No limit 

No limit 

Amount of recovery may not 
be limited by statute. Con- 
stitution Article X VI, Sec- 
tion 5. 

No limit 

$15,000 

$10,000 

No limit 

$10,000 


be limited by statute. Con- 
stitution Article I, Section 
19-A. 

Amount of recovery may not 
be limited by statute. Con- 
stitution Article XXIII, 
Section 7. 

$15,000 

No limit 

No limit 


Oklahoma 


Oregon 
Pennsylvania 
Puerto Rico 


Wisconsin $12,500 plus an additional 
$2,500 to parent, husband 
or wife for the loss of so- 
ciety; widow may recover 
an additional $1,000 for 
each dependent child over 
two (in number) but not 
exceeding a total additional 


of $5,000. 


Wyoming No limit 


Appendix B 


The incongruity expressed in the statu- 
tory dissimilarities. in death awards is 
matched by the arbitrariness and apparent 
caprice of judges and juries within the 
several states. Chicago, New York, San 
Francisco and Miami are adequate verdict 
centers. New Jersey, Milwaukee, Oregon, 
Louisiana, Arizona, Nevada, Massachusetts, 
New Hampshire and the New England 
states are inadequate verdict centers. There 
is no apparency of reason. Some highly 
industrial areas return and sustain low verdicts, 
as witness Milwaukee and Massachusetts. 


The State of Wisconsin has a statute that 
an insurance company can be named directly 
as a defendant. It also has a comparative 
negligence statute; even so, the verdicts in 
that state are the lowest in the country. 

The writer has recently completed a lec- 
ture tour throughout some of the leading 
cities of the United States, and to a number 
of the leading law schools, as president of 


~ 1239 Wis. 175, 300 N. W. 227. 
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NACCA. He spoke upon the subject “The 
Adequate Award.” No satisfactory reason 
was advanced for the dissimilarity of ver- 
dicts and awards. Some professors and 
lawyers would reason that “our people are 
from conservative German stock,” that is, 
Milwaukee. “Oregon law is similar to Wis- 
consin law— a number of people migrated 
from Wisconsin to Oregon. That is why 
verdicts. are low in Oregon as well as 
Wisconsin.” 


The highest verdict sustained by the Wis- 
consin Supreme Court was one for $62,500 
in Zamecnik v. Royal Transit, Inc. This 
decision was handed down in the August term, 
1941. The injuries in this case were appalling : 
Plaintiff had a complete severance of the 
spinal cord resulting in a complete motory 
and sensory paralysis below the point of 
break, no control of bowels or bladder, he 
has to be catheterized four times a day 
and given castor oil every second day to 
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sustain life; it was testified hospitalization 
would be permanent for the rest of his life, 
earning capacity permanently destroyed, 
hospitalization up to the time of trial $21,000, 
loss of wages over $2,000 annually, future 
hospitalization $3,600 annually, life expec- 
tancy* 23 years. The court commented that 
$62,500 was not excessive and would be totally 
expended if plaintiff lived as little as eight 
years from the time of hearing. This verdict, 
the highest reported in Wisconsin, by any 
standard is utterly inadequate.’ 


The largest verdict ever affirmed by the 
Oregon Supreme Court was $34,538, in 
McKay v. Pacific Building & Materials Com- 
pany, decided in 1937.2 No other verdict for 
a higher amount has every been affirmed, 
although the juries have given higher awards. 
In Martin v. Oregon Stages, Inc., $75,000 was 
awarded by the jury for injuries that were 
incredible. The court recognized and item- 
ized the terrible injuries and also found that 
the present value of earnings, considering 
the life expectancy, would have been $42,000.‘ 
The court then reduced the verdict to 
$30,000! 


The largest settlement to have been made 
in Oregon was obtained by Mr. Paul Harris 
of Portland, Oregon, in a case where the 
verdict was $79,474. It was settled for 
$64,000. In 1948, Mr. Harris also obtained 
a judgment for $48,000 against the Portland 
Traction Company. After a new trial was 
ordered by the trial court, the matter was 
settled for $16,000. In the Oregon federal 
district court, a verdict for $68,377.20 was 
awarded. The trial judge ordered a remittitur 
of $21,877.20. In 1949, a settlement under 
the Oregon Employers’ Liability Act was 
made for $46,500 in a partial paralysis case.° 
Recently in Oregon a verdict of $75,000 was 
awarded against a dentist for malpractice. 
Infection spread throughout the entire body 
of plaintiff. 


Another anomaly is that, within the same 
State, state courts will reduce verdicts to an 
arbitrary limit, whereas the federal courts 
not only will not cut but encourage more 
adequate awards. Toledo, Ohio, appears to 
be one of the most inadequate federal court 
jurisdictions in the country. The Missouri 


? Wisconsin considers the depleted value of 
the dollar and ‘“‘lessened’’ purchasing power. 
See Dabareiner v. Weisflog, 253 Wis. 23, 33 
N. W. (2d) 220 (1948). 


3156 Ore. 578, 68 Pac. (2d) 127. 
* 129 Ore. 435, 277 Pac. 291 (1929). 


5 Letter from B. A. Green, of Green, Landye 
& Richardson, attorneys, Portland, Oregon, 
dated January 19, 1951; also Harry George, Jr., 
of Portland, Oregon. 


Adequate Award 


state courts will not affirm awards over 
$100,000—though many have been returned; 
the federal courts do. 


Verdicts in the Territory of Hawaii, where 
living expenses are even higher than on the 
mainland, have not gone over $30,000. 


Apparently, in New Mexico there is no 
award higher than $32,000. This was a 
Federal Tort Act claim. However, $60,000 
was awarded recently in a wrongful death 
action, now on appeal, involving a young 
child. 


The $123,749 returned in an Iowa verdict 
as the largest verdict in that state, was 
recently settled for $94,000, after the trial 
court cut the judgment to $98,794. Plain- 
tiff was permanently disabled both physically 
and mentally. Several other cases have been 
settled recently in Iowa at $50,000, which 
settlements elsewhere would have approached 
$150,000 at least because of the injuries.° 


Apparently the largest award in Minnesota 
is $102,000." The settlement figure in Clark 
v. Chicago-Rock Island was $100,000. 


Michigan is a “low verdict state.” The 
largest reported verdict in the state is 
Grinnell .v. Chemical Company.’ A 38-year-old 
plaintiff suffered permanent disability of one 
leg, loss of sensation in the foot; verdict 
of $100,000 was reduced by the supreme 
court to $72,500. Prior to that verdict the 
most adequate verdict was White v. Grand 
Truck Western Railroad, where for loss of 
a leg and burns a verdict of $65,000 was 
affirmed.” In the same case $45,000 was 
awarded for a death. This was cut to 
$42,000 and is the largest death award in 
Michigan. In Nash v. Consumers Power 
Company, $70,000 was affirmed for a young 
child of five, for severe burns.” 


Oklahoma is a jurisdiction in which ver- 
dicts recently have risen more than in any 
other state. Where $40,000 and $50,000 were 
previous limits, now $103,000 stands as an 
award in a malpractice case (spinal anesthesia), 
$79,375 in a wrongful death, and there are 
a number of other verdicts in the $70,000 
class.” 


* Letter from Franklin Gill, January 20, 1951, 
Sioux City, Iowa. 

T Law firm of Davis and Michael. 

8 Letter from Irving Green, attorney, Minne- 
apolis, Minn. 

®282 Mich. 509, 276 N. W. 535 (1937). 

10 48 F. (2d) 759 (CCA-6, 1931). 

11164 F. (2d) 657 (CCA-6, 1947). 

% Letters from Lawrence Elder, Tulsa, Okla- 
homa; Homer Bishop, Seminole, Oklahoma; 
Howard Berry, Oklahoma City. 
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The largest sustained verdict in Indiana 
is $42,000, in Chicago I. & L. Railway v. 
Stierwalt, for the amputation of both legs.” 
However, an out-of-court settlement was 
recently made for $180,000, a young child 
losing the sight of both eyes and receiving 
bad scars. 


In the West Virginia case of Looney etc. v. 
Norfolk & Western Railway, $53,750 was 
awarded and affirmed in a death action.” 
It is to be noted that had this case hap- 
pened in the state courts, judgment would 
have been limited to $10,000. The largest 
personal injury recovery in West Virginia 
and affirmed was Vest v. Chesapeake & Ohio 
Railway, for the loss of arm and leg by a 
six-year-old child who received $50,000.% 
In 1948, $40,000 was affirmed in Humphrey v. 


Virginian Railway for the loss of both legs.” 


Verdicts and awards in New Jersey are 
among the lowest in the nation. Recently a 
verdict for $800 was awarded in Passaic 
County to a pedestrian who sustained a 
fractured pelvis.” The writer has personally 
heard trial judges actually instruct juries 
‘n a manner warning against an adequate 
-erdict in that jurisdiction. 


Massachusetts with all its industry is an 
extremely low verdict state, $53,000 appar- 
ently being one of the highest.” 

The highest award ever made in New 
Hampshire is $35,000, a prior award having 
been made of some $27,500.” 

The largest personal injury verdict in the 
District of Columbia was for $60,000, for a 
compressed fracture of the cervical verte- 
brae.” The largest death award was for 
$75,000, settled for $35,000 while on appeal.” 


David Tucker, a barrister of Middle Temple, 
Hamilton, Bermuda, advises that a study 
by him indicates that Bermuda is the “low- 
est verdict center in the world. . . . There 
is no unemployment insurance, no social 
security, no employees’ liability or com- 
pensation acts, no equivalent to the Jones 
Act in Bermuda.” ” 

Ben Hogan, the golfer, is reputed to have 
settled his personal injury action at a figure 
in excess of any above reported. However, 
factual data has not been made available 
for comment. The New York Times reports * 
a verdict of $400,000 for personal injuries 
in one of the Long Island Railway collision 
cases. Further data is presently unavailable. 


Appendix C 


Since the first printing of the article “The 
Adequate Award” in 39 California Law Re- 
view, the author has received numerous 
letters from lawyers throughout the United 
States advising of the noticeable trend 
toward much more adequate verdicts and 
court awards in their jurisdictions. This 
trend toward the adequate award, bringing 
compensable values for pain and suffering 
and loss of life into comparable standards 
with other commodities in an inflated price 
world, was making itself felt throughout 
the United States several years before this 
article was prepared. 

True, some of the letters indicate that 
some appellate courts still diminish jury 
awards on appeal. Thus, in the case of 
Burgess v. Long Island Railroad, the most 
adequate jury verdict to have come to our 
attention ($400,000) and which was re- 
turned just as the original article was being 


1387 Ind. App. 478, 153 N. E. 807 (1926). 

4102 W. Va. 40, 135 S. E. 262 (1926). 

%117 W. Va. 457, 187 S. E. 358 (1936). 

% Footnote 120. Armentrout v. Virginian Rail- 
way has been commented upon in the text, 
at page 591. 

" Letter from Nathan Rabinowitz, January 20, 
1950. 

* This was recently obtained by attorney 
Joseph Schneider of Boston, Mass. See 5 
NACCA Law Journal 234 (1950). 
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printed, the court, by Judge Fennelly, recently 
said, in reducing the $400,000 award to 
$240,000, that while the “trial was con- 
ducted on behalf of the plaintiff temperately 
and without any attempt at an inflammatory 
approach,” yet since it took place shortly 
after two other railroad wrecks the court 
felt that these factors were prejudicial to 
the defendant. Defendant’s motion to set 
aside the verdict as excessive was to be 
granted, therefore, unless the plaintiff agreed 
to a reduction to $240,000. On May 21, 
1951, judgment was entered for $244,158.25. 
In addition, the railroad agreed to pay 
$21,000 in hospital bills. 

However, in reading 16 A. L. R. (2d) 458 
(appearing after the publication of “The 
Adequate Award” in the California Law 
Review), one is left with the impression 
that the collection of cases therein cited 
sets standards much lower than the cases 


1%” According to Judge Chretien, Manchester, 
New Hampshire. 

» According to Newmyer and Bress, attorneys. 

1 Letter dated January 26, 1950, from William 
Wright, Office of the Solicitor, United States 
Department of Labor. 

2 Letter, January 27, 1950. 

% February 18, 1951. 
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cited in “The Adequate Award.” This is 
explained by the fact that the most recent 
cases have not been collated therein and 
particularly because the unreported and 
settled cases, as we point out in “The Ade- 
quate Award,” are decidedly higher in awards 
than the reported cases. 

We feel that NACCA has done a distinct 
service in advising the plaintiff's lawyer and 
his client of his right to the adequate award 
in the four fields of admiralty, railroad, 
personal injury and compensation law. 
The end result of litigation in these four 
fields under our present system of juris- 
prudence is the “dollar award.” Plaintiffs’ 
lawyers, being now apprised éf this right, 
may now demand, by comparison, and the 
defendants should respond, with a higher, 
more adequate and justiciable award. 

The apparency of this definite trend 
toward higher awards in the lower courts 
and their affirmance on appeal is now al- 
most universal in the United States. How- 
ever, and unfortunately, there is still no 
indication of a comparable rise in compen- 
sation act awards even despite efforts of 
many groups, employers, insurance com- 
panies and even the American Bar Associ- 
ation to extend compensation under liability- 
without-fault acts into many fields now cov- 
ered by common law tort liability. 

Several judges and letters have com- 
mented to this author that “if you succeed 
in raising verdicts so high (to adequacy 
comparable to other commodities and costs 
of living), there will be a demand by em- 
ployers, defendants, and their insurance 
carriers to enact legislation putting all tort 
liability under compensation acts.” * 


The author finds no fault with compensa- 
tion acts as such. The theory is admirable. 
In practice, however, present compensation 
act awards are inadequate in amount paid 
to the injured, and the fees offered the legal 
representative are an affront. The leveling 
of the compensation act whereby the negli- 
gent employee receives the same award as 
the ordinarily prudent and careful employee 
results in an inadequate award to both 
under present standards. The award is not 
compensatory. This unfairness is partially 
remedied under the English law whereby 
the injured person has both a compensation 
recovery and a tort suit at common law if 
defendant employer is negligent. 

When compensation acts (1) give an 
adequate award to the injured and (2) give 
a commensurate fee to the lawyer for his 


work, then they may be welcomed even by 
the tort lawyers, provided, further, that 
they can be administered, as intended, to 
give speedier judgments and immediate 
medical attention without the waiting 
period of one to four years now encoun- 
tered in bringing a personal injury case to 
trial. 

NACCA, through its official biannually 
published journal, the NACCA Law Journal, 
in the section “Verdicts over $50,000” 
will continue to report new and further 
adequate awards—or awards approaching 
adequacy. The cases arising during 1951 
until August will further be collated and 
discussed in a principal panel meeting at 
the NACCA Convention in San Francisco, 
August 6 to 12. 

A necessarily correlated subject to the 
adequate award is that of “The Adequate 
Settlement.” This will also be a subject 
of discussion at the convention, and the 
author hopes to be able to present an article 
upon this in the near future. The question 
of whether to settle for a smaller but cer- 
tain award or to gamble “all or nothing” 
is a very real problem both to the lawyer 
and to his client. 


In two recent cases, the author had this 
problem very dramatically presented: In 
Alaimo v. City and County of San Francisco, 
San Francisco Superior Court, No. 382797, 
a settlement of $2,500 was offered and the 
apparent injuries seemed to be no more 
than a sprained ankle. However, plaintiff 
received such a psychic (not traumatic) 
shock from the sprained ankle that two 
months after the accident she was incarcer- 
ated in a mental institution! After ten days 
of trial the case was settled for $52,500. 

In Georgeatas v. Kaarboe, San Francisco 
Superior Court, No. 383705, a malpractice 
case arising out of a caesarian operation al- 
legedly resulting in pelvic infection, only 
a nuisance value in settlement was offered. 
On trial, the jury returned an award of 


$55,000. 


It was interesting to note that of the 
number of requests for reprints of the arti- 
cle “The Adequate Award,” many came 
from defendants’ lawyers and insurance 
companies. This emphasizes the obvious 
but overlgoked fact that the insurance com- 
pany, as well as the defendant and plaintiff, 
is interested in “the adequate award.” 

In lecturing about the country recently 
for NACCA, the author was impressed by 
the opinion of the majority of plaintiffs’ 





*It will be recalled that as early as 14 years 
ago such a bill was proposed in the New York 
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State legislature for all automobile cases. It 
was defeated by a narrow margin. 
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lawyers that disclosure of injuries, special 
damages and facts of liability should secret- 
ly be kept for the trial of the cause. True, 
experience indicates that cases tried bring 
much higher awards on the average than 
those settled. However, there are many 
settleable cases which should be settled, 
and some lawyers, independent of each 
other throughout the United States, have 
now developed the commendable procedure 
of preparing a brochure with pictures of 
the injured and his injuries, scene of the 
accident, all items of special damages, loss 
of wages, medical bills, all possible items of 
future damage and a brief of the law and 
facts. They take this directly to defendant's 
lawyer or his carrier and have a complete 
factual disclosure on informal pretrial. 
Considerable success has been reported 
with this procedure. In a number of cases 
defendant’s lawyer will settle at an award 


WHAT THE LEGISLATORS ARE DOING __ 


Savings Bank Life Insurance Fund . . . 
An amendment to the New York banking 
law provides that savings bank life insur- 
ance funds shall apportion disability gains 
and losses of the life insurance departments 
of each bank among those of all the banks 
to such an extent as the fund trustees, with 
the approval of the Commissioner, deem 
equitable. The contribution from premium 
income to the fund, fixed at not less than 
two nor more than four per cent, can now 
be outside these limits if the Commissioner 
so approves. And, where formerly if 
$500,000, or an amount based on a ration of 
aggregate surplus to aggregate policy re- 
serves and liabilities, was in the fund, con- 
tributions could be dispensed with, under 
the amendment the $500,000 requirement has 
been raised to $1 million and a new alternate 
requirement has been added: two per cent 
of the aggregate policy reserves and lia- 
bilities. New rules for the accumulation 
and maintenance of surplus have also been 
enacted (Chapter 726, Laws 1951, approved 
April 11, 1951). ‘ 


Title Insurers . . . Nevada title insurers 
are now required to pay a two per cent tax 
on all premiums covering property or risks 
located in Nevada, and are subject to the 
provision of the general insurance laws of 
the state (Chapter 282, Laws 1951, approved 
March 22, 1951). . The cash capital 
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approaching adequacy if he can be con- 
vinced of the merits of plaintiff's demands. 
He, in turn, can convince his principal that 
the demanded figure is proper provided he 
has all the facts. 

The presentation of each individual case 
depends upon the ability of thorough in- 
vestigation and vividness of portrayal 
thereof to defendant’s counsel. The fact 
of the trend toward more justiciable com- 
pensation presented in “The Adequate Award” 
is offered both to plaintiff and defendant 
lawyers throughout the United States in 
the hope that there will be a general appre- 
ciation that awards no longer may be 
judged by old standards and that “The 
Adequate Award” will become a universal 
reality. This was the purpose of the ori- 
ginal printing of the article and its republi- 
cation herein, 


Continued from page 568 | 


requirement for Nevada title insurers has 
been raised from $50,000 to $100,000, and 
certificates of authority must be applied for 
annually; license fees must be paid and 
certificates applied for on or before the 
first of March each year (Chapter 162, Laws 
1951, approved March 20, 1951). 


Vehicle Insurance . . . An amendment 
to the Idaho Code has revised the definition 
of vehicle insurance to include loss or dam- 
age to property contained in or being loaded 
on a vehicle, and accidental death or injury 
(S. B. 171, approved March 22, 1951). 


War Risk Clauses . . . Limitation of lia- 
bility based on war risk, in order to be per- 
missible in Nebraska, must be found by the 
Director of Insurance to be in keeping with 
the interests of the policyholders, and non- 
discriminatory (L. B. 457, approved April 
26, 1951). 


Wrongful Death . . . The Minnesota 
Wrongful Death Act has been amended to 
provide for the appointment of a trustee to 
institute actions for death by wrongful act, 
to change from two to three years the statute 
of limitations for commencement of actions 
under the act, and to change from $10,000 
to $17,500 the limitation on the amount 
which can be recovered (Chapter 697, Laws 
1951, approved April 23, 1951). 
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The Social Importance 


of Accident and Health Insurance 


By J. F. FOLLMANN, Jr. 


The author is general manager of the 
Bureau of Accident and Health Under- 
writers, New York City. This article 
is the full text of an address which 
was delivered at the University of 
South Carolina in conjunction with 
South Carolina Insurance Day, May 10. 


TOLUNTARY MEANS of protection 

against the financial hazards of acci- 
dents and sickness are today a vital factor 
in our national economy. Their importance 
is recognized by the American public as a 
fundamental and integral part of any in- 
surance program. The degree to which 
this is so is readily indicated by the fact 
that the present premium volume of acci- 
dent and health insurance alone, estimated 
in excess of $1,200,000,000, is 500 per cent 
greater than the premium volume for that 
form of insurance a decade ago. 

An even more significant indication of 
this recognition by the American public is 
revealed by an examination of the number 
of persons protected against the financial 
losses of accident and sickness. In 1900, 
according to Faulkner in his textbook Ac- 
cident and Health Insurance, 47 companies 
in the accident insurance field had 463,000 
policies in force. Today, according to the 
most recent survey conducted by the Health 
Insurance Council, 34 million persons in 
the United States have some form of vol- 
untary protection against loss of income 
resulting from accident and sickness; 66 
million have protection against hospital ex- 
henses; 41 million have protection against 
surgical expenses; and 17 million have pro- 
tection against medical expenses. These 
figures do not include total and permanent 
disability benefits under life insurance poli- 
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cies, workmen’s compensation coverage, some 
4.5 million full coverage commercial acci- 
dent insurance policies, 7 million persons 
with group accidental death and dismem- 
berment coverage, and some 6 million travel 
accident policies. These figures also do not 
include special types of coverages on auto- 
mobilists, volunteer firemen, civilian defense 
workers, students, campers and _ athletes; 
nor do they include medical payments cov- 
erage written in conjunction with several 
types of liability policies. Certainly these 
figures bear witness to the growing recogni- 
tion on the part of the American people of 
the need for protecting themselves, their 
families and their employees against the 
financial hazards of accident and sickness 
and of doing so on a voluntary basis 
through the medium of the many channels 
readily available. 

The tremendous growth in accident and 
health insurance coverages in recent years 
further clearly indicates a public confidence 
earned by insurance companies and their 
agents, both of which have been ever dili- 
gent in improving and refining their cover- 
ages and their methods—at the same time 
being alert to the development of new 
coverages and new means of serving the 
insuring public. 


When accident and health insurance was 
first written in this country a century ago, 
the coverages available to the insuring pub- 
lic were, compared with accident and health 
insurance as it exists today, fundamental. 
Being largely experimental, the policies were 
burdened with exclusions; language and 
phraseology were often clumsy and _ ill- 
stated; and very often technical obstacles 
impaired the rights of policyholder and 
beneficiary. 
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The intervening years have borne witness 
to a continuous effort to fulfill the disa- 
bility needs of the insuring public, to refine 
coverages and methods, and to remove the 
many handicaps to the public existing in 
the earlier contracts. The Bureau of Acci- 
dent and Health Underwriters has been an 
outstanding factor in this development. The 
bureau, through the studies constantly be- 
ing conducted by its committees, through 
its collections of statistics and through the 
free flow of information which exists among 
the companies which comprise the bureau, 
has never ceased to strive for a constantly 
higher standard in the accident and health 
field, to the end that the public might be 
better and more fully served. 


Coverage Available to Individuals 


Today there are many types and combi- 
nations of accident and health coverages 
available. Broadly, they might be cata- 
logued in two classes: those available to 
individuals and those available to groups 
of individuals. Foremost in the first class 
are the so-called commercial coverages. 
These are the comprehensive coverages pro- 
viding liberal indemnities and written with 
few exclusions. Nonoccupational insurance 
is a form of commercial coverage which 
excludes the occupational hazard, since the 
insureds for which it is designed are covered 
by workmen’s compensation laws. Non- 
cancellable insurance is another form of 
commercial coverage in which the company 
foregoes any right to cancel until the later 
ages. Of outstanding importance also are 
the hospital expense insurance coverages on 
individuals and their family dependents, and 
policies covering surgical and medical costs. 
Other policies exist covering specified dis- 
ease hazards, such as the polio policies. 
There are also policies covering special risks. 
These include travel accident policies, ath- 
lete policies, student and camper policies, 
automobile policies and credit policies. Also 
available to individuals are the so-called 
limited-coverage and newspaper policies. It 
is to be noted that many of these various 
types of coverages are written not only 
on an annual, semi-annual or quarter-an- 
nual premium basis, but also on a monthly 
and weekly premium industrial basis. 


Group Coverage 


The second broad classification, cover- 
ages available to groups of individuals, in- 
cludes all of the above types of coverages, 
made available through group insurance, 
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blanket insurance or franchise insurance. 
These divisions are in part legal, being 
established by the laws of the various 
states. Through these means, groups of 
employees, professional persons, union mem- 
bers, persons subjected to special hazards, 
passengers on common carriers, students, 
athletes, campers, volunteer fire and police- 
men, first-aid and salvage corps, civilian 
defense workers and similar groups are cov- 
ered on other than an individual basis, 
avoiding individual underwriting and _ af- 
fecting certain administrative savings. In- 
cluded in this class are the statutory 
disability benefits provided by private in- 
surers under the laws in effect in Cali- 
fornia, New Jersey and New York. 


It will be noted from this brief outline 
of accident and health insurance coverages 
that the insurance companies in this field 
today furnish to the insuring public, con- 
sistent with sound underwriting principles, 
protection against every conceivable finan- 
cial loss resulting from accident and sick- 
ness and in such variety of forms as to 
fit the various insurance needs of the in- 
suring public. 


This growth and development of acci- 
dent and health insurance could never have 
taken place if the protection which it affords 
were not one of basic importance to the 
insuring public. It also could never have 
taken place had it not been viewed as 
important by a great many insurance com- 
panies and their agents: for accident and 
health insurance, like life insurance, has to 
be sold. 


Its importance to the insuring public is 
self-evident upon no more than a moment’s 
reflection. It is personal insurance. It is 
primary insurance. It is protection against 
the many and varied financial hazards which 
result when accident and sickness strike 
Broadly, these hazards might be groupe: 
as: 

(1) The loss-of-income hazard. 

(2) The cost of 
hazard. 


treatment and care 


Separately or combined, these two basic 
hazards can prove devastating to the in- 
dividual who has no insurance protection 
and who is not otherwise in a position to 
absorb the financial shock of such hazards. 
Certainly it is inconceivable that anyone 
today could be unaware of these hard, real- 
istic facts. Without protection against these 
hazards, they can seriously reduce or en- 
tirely wipe out the savings of a lifetime 
for the average person. They can bring 
about the creation of debts or mortgages 
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on property. They can entirely upset the 
tranquility and stability of the personal 
and family life of an individual. 


Today there appears to be a tendency 
on the part of the public to place initial 
importance on hospital, surgical and medi- 
cal costs. The stress placed upon protec- 
tion against these costs often seems to be 
shared by physicians and surgeons, by hos- 
pital administrators and by members of our 
legislative bodies. When accident and _ health 
insurance is mentioned, these are the haz- 
ards which most frequently seem to come 
to mind. And certainly protection against 
these hazards is important beyond any 
doubt. To the average person, the cost 
of a few weeks’ hospital confinement, a 
reasonable surgery fee and the costs inci- 
dental thereto present a problem. They 
desire protection against these costs. To 
the vast majority of people the hospital, 
surgical, medical and adjacent costs of the 
more serious accidents and illnesses present 
a problem the scope of which is not easy 
to overcome in the absence of insurance 
protection. Depending upon the status of 
the person involved, these costs can, with- 
out some protection against them, apprecia- 
bly affect the entire economic status of the 
individual and his family. But in giving 


consideration to the possibility of these 


hazards there is often a tendency to over- 
look the much more serious hazard: the 
loss of an individual’s income. 


Suppose an individual, because of disa- 
bilities, cannot work, cannot produce earned 
income, for the next six months, the next 
year, the next two years, the remainder of 
his lifetime. What does this mean? In 
addition to any hospital or medical costs, 
his personal expenses continue; the costs 
of maintaining his home and family; food, 
clothing, taxes, rent, mortgage payments 
and interest; time payments on his automo- 
bile and household accessories; insurance 
premiums for his life insurance program, 
Ins retirement income, the protection of 
his property and his legal liabilities. In 
addition to these, a period of readjustment 
is often required. Suppose the -man is a 
dentist or a surgeon. He has met with an 
accident, perhaps not too serious economi- 
cally to most people; he has lost his index 
finger. The chances are his professional 
career is suddenly ended. A vital readjust- 
ment will be required. Granted, loss of an 
index finger would not seriously affect the 
income producing capacity of many per- 
sons. But each, in his turn, is generally 
vulnerable to some type of disability.. Hence, 
the protection against the hazard of loss 
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* 
One out of every 15 men, women 
and children in the United States 


meets with an accident every year. 
e 


needed 
by every person dependent upon earned 
income, 


of income is the vital protection 


Accident and health insurance protection 
is important in many other ways. Many 
of the smaller businesses in America are 
partnerships or are dependent upon certain 
key personnel. When those persons are 
stricken with accident and sickness, serious 
loss can accrue to the business unless in- 
surance protection has been secured. If 
an individual or business desires a loan or 
to make purchases on deferred payment, 
insurance protection against any default 
which might result as a consequence of 
accident or sickness is important. Many 
communities in America are protected against 
the ravages of fire by volunteer fire depart- 
ments. Those volunteers, along with vol- 
unteers for police or first-aid protection or 
civilian defense operations, are entitled to 
protection against the consequences of their 
volunteer efforts. Persons engaging in ac- 
tivities which subject them to unusual ac- 
cident hazards, the hazards of traveling, 
unusual occupational hazards, the hazards 
of participation in sports, recreation and 
camping find it important to have addi- 
tional insurance protection against those 
hazards. Hence, accident and health in- 
surance is important. It is important to 
the individual. It is important, from many 
aspects, to business. It is important to 
the community, since the entire commu- 
nity benefits from the protection afforded 
by this type of insurance. 


According to the statistics gathered hy 
the National Safety Council, more than 
10 million accidental injuries occur annually 
in the United States. That means that 
one out of every 15 men, women and chil- 
dren in this country meets with an accident 
every year. Of these, 100,000 every vear 
result in loss of life. And 400,000 persons 
every year are permanently disabled. Con- 
sider what this means in terms of loss of 
earned income. Statistics also indicate that 
loss of income from sickness exceeds $5 
billion in this country every year. Accident 
and health insurance ts important. 

This importance of accident and health 
insurance lies at the very core of every 
facet of accident and health sales. Were 
it not important, there would be no justifi- 
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cation for such sales, nor would there be 
any sizeable market for this type of insur- 
ance. The sense of this importance must 
permeate the determination of coverages by 
the company, the drafting of its contracts, 
the selection and training of its agents and 
its claim settlement policies. The recogni- 
tion of the urgent need for this fundamental 
protection must be the keystone upon which 
the agent develops his entire approach. The 
insuring public must be made aware of the 
vital importance of the financial hazards of 
accident and sickness and of the manner in 
which accident and health insurance offers 
protection against those hazards. 


It is not my intention here to investigate 
the details of the techniques, tools or 
methods available to the agent in approach- 
ing the sale of accident and health insur- 
ance. An appreciable volume of readily 
available literature exists on this subject 
and its essence is generally made available 
to the agent by his company. By this, I 
do not mean to ignore the importance or 
value of proper training with respect to 
such essentials as the development of pros- 
pects, the approach, the interview and the 
close of the sale. The proper training of 
the agent in the.continued consciousness of 
these techniques is of unquestioned value. 
It would, however, be unbecoming of one 
whose responsibilities are not in this direc- 
tion to explore an area which could be so 
much more expertly and valuably considered 
by more qualified persons. 


It is my purpose, though, to give some 
very brief consideration to certain basic 
elements which would seem to underlie the 
entire proposition of how to sell accident 
and health insurance. 


Attitude of Company Management 


Observations rather clearly indicate that 
the most basic element affecting accident 
and health insurance sales is the attitude 
of company management toward such sales. 
Reflected from this attitude are the types 
of policy coverages written, the basic in- 
tent behind the policy contract, the under- 
writing attitudes, the selection and train- 
ing of agents and the general approach to 
claim payments. It is the management of 
the company which will determine the 
amount of resources to be made available 
to the development of accident and health 
insurance. It is the attitude of manage- 
ment which will determine the nature of 
advertising and sales material. All these 
have a basic effect upon accident and health 
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sales and upon the public acceptance of 
accident and health insurance. 


The necessity for broad coverage policies, 
free from cumbersome exclusions and de- 
signed realistically to meet the needs of 
the policyholder must be recognized by 
company management. This requires that 
a company must be alert to improvements 
in coverages and benefits and methods re- 
sulting from studies based upon sound in- 
surance principles and experience. Acci- 
dent and health insurance is not a static 
field. The Bureau of Accident and Health 
Underwriters constantly has committees at 
work reviewing collections of loss exper- 
ience statistics and studying possible im- 
provements in both coverages and methods. 
In the past few years alone these efforts 
have resulted in many companies’ eliminat- 
ing the “accidental means” type of insuring 
clause, clarifying the intent of the lifetime 
indemnity total disability clause, increasing 
the amount of, blanket medical expense 
coverage, almost entirely deleting the former 
aviation exclusion, improving the elective 
indemnity benefit, extending the schedule of 
surgical benefits, liberalizing the optional 
lifetime indemnity provision and writing 
dependent coverages. All these efforts have 
been in the public interest and have bene- 
fited policyholders without increase in pre- 
mium rates. Recent studies of the bureau 
have also made it possible for many com- 
panies to improve and modernize their oc- 
cupational classifications manual and to 
broaden their underwriting practices in a 
manner commensurate with sound basic 
principles. Presently the bureau is giving 
thorough consideration to the entire subject 
of health insurance, to the broad and diffi- 
cult problem of underwriting substandard 
risks, and to the problem of insuring haz- 
ardous occupations. All these efforts re- 
flect the attitude of the management of 
companies which are continually interested 
in improved public service, and such efforts 
are reflected in accident and health sales. 


. . . of the Agent 


Another basic element affecting the sell- 
ing of accident and health insurance is, of 
course, the agent. The agent is the man 
or woman who, in the last analysis, brings 
about the sale. The attitude of the agent, 
therefore, toward accident and health in- 
surance sales is a very basic element. The 
agent, in approaching accident and health 
insurance, must be fully aware of its im- 
portance to the policyholder and of his, the 
agent’s, responsibility in determining the 
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proper needs of the policyholder. Reflected 
from this will be the agent’s choice of 
company, his determination of the policy 
to be sold in each specific instance, and 
the methods and techniques to be used in 
making the sale. High-pressure salesman- 
ship does not belong in accident and health 
insurance. The responsibility of the agent 
is far too sacred, far too vital to the per- 
sonal life-long interests of the policyholder 
and his family to permit of any practices 
other than those devoted to the sincere 
desire to serve and to serve well. In so 
doing, the agent has a responsibility to 
discern the full extent of the policyholder’s 
insurance needs and, within realistic con- 
siderations, to attempt to protect those 
needs. Much of this depends upon the 
nature, the quality and the extent of the 
training which the agent has received, since 
the full possibilities of any endeavor are 
generally only recognized and realized in 
direct proportion to the degree of skillful 
and technical training. If these essential 
factors are fulfilled, and if the agent is 
properly developed in the techniques and 
methods of selling, the selling of accident 
and health insurance as an integral, primary 
and important part of his client’s insurance 
protection should be fruitful and rewarding 
to the agent’s complete sense of well-being. 


. . . of the Public 


The final element which I should like 
briefly to stress as having a basic effect on 
accident and health sales is the attitude of 
the public. It is the public to whom pro- 
tection against the financial hazards of 
accident and sickness is important. It is 
the public which is to be served. It is the 
public which, in the last analysis, makes 
the purchase and which, for many years 
after, pays the premium and receives the 
benefits. 


Public attitude is developed, consciously 


or unconsciously, as the result of the 
aggregate effect of a great many factors. 


The personality and ability of agents 
selling accident and health insurance is im- 
portant. The agent is the public repre- 
sentative of accident and health insurance. 
His is the responsibility for properly pro- 
tecting his client, for fairly representing the 
policy coverages and exclusions. If he fails 
in this, public dissatisfaction results. He 
must be fair. He must be courteous. He 
must at all times place public service first. 
In turn, he must be recognized by both 
his company and his community for the 
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important professional role he plays in the 
economic life of the community. 


Important, also, to the public attitude, 
is what the public hears and reads about 
accident and health insurance protection 
through advertising channels, the public 
press and hearsay. It is important to tell 
the story of accident and health insurance 
to the public—because accident and health 
insurance is important to the public. The 
public must be made fully cognizant of the 
manner in which accident and health insur- 
ance satisfies its needs, of the wide variety 
of coverages offered. Misconceptions must 
be cleared away. The public must be made 
aware of the progress and effectiveness of 
insurance company management and of the 
loss prevention work developed by insur- 
ance companies which benefits the entire 
public. The public must be made cognizant 
of the relationship of malingering, excessive 
and fraudulent claims and jury awards to 
the cost of insurance. Accident and health 
insurance interests have too long been lax 
in recognizing the vital importance of tell- 
ing this story. Meanwhile, the advertising 
media employed by companies and agents 
in developing accident and health insurance 
should, beyond any doubt, avoid those 
methods and approaches which can serve 
only to cheapen in the public mind a form 
of insurance which is vital to the welfare 
of the insuring public. 


Last, there is the vital importance of 
performance, the example by deed, which 
the public encounters. This concerns prin- 
cipally the company, the type of policy 
sold, the treatment of claims after loss 
occurs and alertness to the elimination of 
minor irritants. No form of insurance is 
simple to the public understanding. Cer- 
tainly accident and health insurance is no 
exception, with the multitude of policies 
and coverages offered and with such prob- 
lems as malingering and pre-existing con- 
ditions to be coped with. Hence, both 
companies and agents in this field must be 
ever alert to the continual importance of 
this public attitude, and must, by their 
deeds and everyday practices better that 
attitude and overcome misconceptions which 
might exist in the public mind. One obvi- 
ous example is the oft-heard comment that 
accident and health insurance “gives it to 
you in the big print and takes it away from 
you in the small print.” Actually this is 
not so, nor can it be so. Since 1912 the 
size of printed type, and the nature of that 
type, has been subject to more severe regu- 
lation than any other contract form to my 
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knowledge, in insurance or otherwise. The 
laws of the vast majority of the states deal 
explicitly with the size of type of accident 
and health contracts. A minimum of ten- 
point type is required, and it is specifically 
prohibited that exclusions of coverage shall 
be in smaller type than that with which 
the benefits are stated. Hence, this is obvi- 
ously a misconception in the public mind. 


Another important consideration stem- 
ming from the company is the attitude of 
those concerned with the settlement of 
claims—the payment of benefits. These are 
the men and women who deliver the final 
product. They must be thoroughly trained 
in the full responsibilities of the performance 
of their duties. They must be courteous 
and understanding. Theirs is the responsi- 
hility for a direct relationship between 
the spirit in which the policy is sold and 
the spirit in which the benefits are paid. 


All these factors play an important role 
in the public attitude toward accident and 
health insurance. This public attitude, in 
turn, is a vital factor in selling accident 
and health insurance. 


Conclusion 


At the commencement of this article, I 
referred to the growth of accident and 
health insurance coverages in the United 
States. It is clear that that form of insur- 
ance today, in all its many facets, is an 
important part of our economy: insuring 
individuals and their families against the 
financial hazards of accident and sickness, 
guaranteeing business and credit stability 
through the business forms of insurance, 
rounding out the workmen’s compensation 
coverage and_ stabilizing employment by 
protecting, through group insurance, the 
nonoccupational accident and sickness. haz- 
ard, fulfilling the social responsibility of 
writing coverage under the statutory disa- 
bility benefit laws of certain states, and 
offering protection against unusual expo- 
sures resulting from such hazards as occu- 
pation, travel, sports, camping, epidemics, 
volunteer fire fighting and civilian defense 
work, 


In recent years many more insurance 
companies and their agents have come to 
recognize the importance of accident and 
health insurance. Since the conclusion of 
World War IT, many life, casualty and 
fire insurance companies have determined 
to enter the accident and health field or, if 
previously established in that field, to in- 
crease the resources made available to their 
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accident and health interests. Last year 
alone bore witness to such decisions made 
by several prominent companies; and at the 
moment several other prominent companies 
are giving similar decisions their earnest 
consideration. The entrance of these com- 


panies into the accident and health field, 
and the expansion of interest on the part 
of companies long since established in the 
field, can serve only to stimulate the in- 
stitution of accident and health insurance 
and to further increase its importance. 


In taking cognizance of the importance 
of accident and health’ insurance, these com- 
panies and their agents have recognized 
many factors. Today the insurance world 
is becoming increasingly sensitive to the 
thought that a social demand, a responsi- 
bility, is placed upon voluntary insurance 
channels to see to it that insurance pro- 
tection against the hazards of accident and 
sickness is written upon an even larger 
segment of the population and that such 
protection is written under broad contracts 
free from unnecessary exclusions, designed 
to fulfill realistically the varying needs of 
the insuring public at a fair premium com- 
mensurate with financial stability, and rea- 
sonable profit. These companies and their 
agents recognize and assume their part in 
this responsibility. 


Another, and important, factor eonsidered 
by both the companies and their agents is 
the realization that accident and_ health 
insurance is a necessary and primary part 
of the insurance protection of any policy- 
holder. It is necessary to the proper pro- 
tection of the policyholder’s earned income. 
It is necessary because the life insurance 
program and the insurance protection against 
the hazards to property and of legal lia- 
bility are not on sound ground if the earned 
income of the policyholder is not protected 
against accident and sickness. The in- 
creased consciousness of this fact on the 
part of policyholders requires that com- 
panies and their agents must, competitively 
if for no other reason, be prepared to fulfill 
this demand. 


In addition to these reasons for the in- 
creased interest in accident and health in- 
surance by companies and their agents, is 
the sound business sense which must un- 
derlie any such decisions. Accident and 
health insurance provides an additional source 
of income to the agent; it assists in the 
development of new agents; it provides to 
the agent a means of ready access to po- 
tential policvholders; and presents a means 
to the agent for keeping his accounts vi- 
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talized. Hence, accident and health insurance 
is recognized as a means of strengthening 
the agency force and of building the morale 
of that tremendous force. 


The field of accident and health insurance 
is one rich with development and seemingly 
unlimited potentialities. New and experi- 
mental coverages are still in the process 


of being developed. Established coverages 
are constantly improved and refined. More 
technical and scientific knowledge of this 
form of insurance and its methods is ac- 
cumulated yearly. It is a field which ex- 
cites the imagination and which is worthy 
of the considerate attention of any company 
or agent. [The End] 


THE VERY SMALL BUSINESSMAN 


(Recent decisions in unemployment 


The Case 


Unable to find a job, an accountant 
set up as a tax consultant and lost 
money on the deal while looking 
for work, 

Unable to find a job, an engineer 
tried to sell vacuum cleaners. When 
he spent a whole week without 
making a sale, he applied for 
benefits for that week. 

A worker ran a part-time business 
at night. When he lost his job he 
devoted full time to the business, 
but said he would go back to part- 
time self-employment if he got a 
job. 

A man refused a job because he was 
trying to set up his own business. 

A self-employed man said the un- 
employment commission should 
pay him enough to make his net 
earnings in any week equal to the 
weekly benefit amount. 

A restaurant owner set up his restau- 
rant as a corporation of which he 
owned ninety-eight per cent of the 
stock and, as an employee, applied 
for benefits during the off-season. 

An accountant leased an office and 
set up as a public accountant while 
claiming benefits. 

Unemployed, a heavy cigar smoker 
made cigars for himself_and some 
to sell. His profit in five weeks 
was $18, 

A miner, though out of work, was 
getting income from a farm he 
owned and leased. 

An auto mechanic was fired when 
his boss found he was planning 
to open his own business. 

A man quit his job to cut Christmas 
trees on his own land. After the 
holiday he applied for benefits, 
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benefit cases involving attempts at self-employment, 
as reported by CCH UNEMPLOYMENT INSURANCE REporRTS) 


Since he was more than willing to 


accept a job, he was eligible for | 


benefits. 


While self-employed as a commission 
salesman, he was not eligible. 


While he was working full-time he 
couldn’t get unemployment benefits. 


He was not available for work and 
not entitled to benefits. 
Nothing doing. 


This is simply “a cloak of corporate 
structure.” No benefits. 


Although self-employed, he was 
available for work and so entitled 
to benefits. 

This was a hobby, not a business 
for profit. He got benefits. 


Investment is not employment. He 
got benefits. 


He was interested only in self-em- 
ployment and did not get benefits. 


He had had no compelling reason 
for quitting. No benefits. 





The Decision 


Ref. 
Vt. J 8056.023 


Mass. f $158.13 


N. Y. { 8756.28 


Ind. J 8183.28 


Ore. { 8078.01 


Mass. § 8158.15 


Calif. | 8650.05 


Pa. J 8376.03 


Pa. J 8376.01 


Mo. ¥ 8158.06 


Wash. {| 8196.04 
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CS ay of Insur- 
ance Securities Act depends upon which 
transactions occur in California.—The Insur- 
ance Commissioner asked the Attorney 
General whether the provisions of Sections 
820 to 860 of the California Insurance Code, 
commonly referred to as the “Insurance 
Securities Act,” apply to ten specified trans- 
actions described by him, each involving 
either issuance and distribution of stock 
dividends or issuance and sale of stock by 
an insurer. By the Code, violation of the 
provisions of that act is made a_ public 
offense, and-the problem mainly presented 
by the Commissioner’s questions related to 
the circumstances under which stock issued 
without a permit would be void. With a 
clear and lengthy discussion the Attorney 
General pointed out the several complica- 
tions inherent in the problems and _ then 
came to the following conclusions: 


(1) A foreign insurer declaring and issu- 
ing a stock dividend in its home state needs 
no permit to deliver the certificates through 
the mail to California stockholders. 


(2) If in that factual situation the issu- 
ance of such certificates as are to be deliv- 
ered to California residents is conditioned 
upon the performance of some act in Cali- 
fornia, such as the countersigning of the 
certificates by a transfer agent in California, 
no categorical answer can be given as to 
whether a permit is necessary. If the trans- 
fer agent’s function was merely to counter- 
sign and see to the delivery of the certificates, 
no permit would be necessary. But 
if the transfer agent were the registrar, 
keeping the stock book relating to those 
shares in California, probably the “issue” 
would legally have occurred in California 
so that it would be void if without a permit. 


(3) The conclusions in (1) and (2) above 
would not be affected by the insurer’s hav- 
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ing been admitted to transact insurance in 
California. The question is not alone as to 
jurisdiction over the insurer but as to what 
laws are intended by the legislature to 
apply to it. 

(4) When the only things that occur in 
California are the receipt by the prospective 
purchaser of a prospectus, the execution of 
an order blank for the stock, the forwarding 
to the insurer of the order blank and the 
consideration for the stock through the 
mails, and the delivery of the stock certifi- 
cates to the purchaser through the mails— 
all other solicitation, negotiation and issu- 
ance occurring in the home state—then no 
safe categorical answer can be given to the 
question whether the sale requires a permit. 
The Commissioner should assert jurisdic- 
tion in all cases, even though the assertion 
might be ineffective where the insurer is 
not admitted in California. 


(5) When the factual situation is the 
same as (4) above except that the issuance 
of the certificates to California residents is 
conditioned upon the performance of some 
act in California, such as countersignature 


by a resident agent, the answer is the same 
as in (4). 


(6) The answers to (4) and (5) are un- 
changed by the insurer’s being admitted to 
transact insurance in California. 

(7)-(10) Wher the stock dividend is de- 
clared or the stock is sold in California, a 
permit is required irrespective of whether 
the stockholders are residents of California 
or some other state, and irrespective of 
whether the insurer is admitted to transact 
insurance in California—Opinion of the 
California Attorney General, No. 50/70, June 
22, 1951, 


Rebate may be lawful if it reasonably 
approximates services rendered.— Many in- 
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surers admitted to transact disability insur- 
ance in California issue policies which are 
called franchise policies. These policies are 
individual policy forms and are sold and 
delivered in California to the California em- 
ployees of railroads. The premium is paid 
through a payroll deduction plan. Before 
entering into these contracts, the insurer 
secures what is denominated as a franchise 
from the employing railroad. The franchise 
authorizes the insurer, through its agents, 
to solicit employees on the premises of the 
railroad, and the railroad agrees to deduct 
the monthly premium from the employee’s 
paycheck if written authority therefor is 
executed by the employee. The railroad 
likewise agrees to remit the total premiums 
thus deducted to the insurer less 10 per cent 
thereof which is retained by the railroad 
for its own benefits. 


Most of the larger railroads operating in 
California have entered into these franchise 
agreements. Usually the number of insurers 
with whom the railroad will enter into such 
a franchise, agreement is limited. The 10 
per cent of the total collected premium, 
which is retained by the railroad, has been 
arrived at by bargaining over a period of 
years. Originally the railroads took noth- 
ing. At a later date, a 5 per cent charge 
was made, and this charge has now been 
increased to 10 per cent. None of the 
railroads involved are licensed in any man- 
ner to transact insurance. 


After relating the above facts to the At- 
torney General, the Insurance Commis- 
sioner asked (1) whether the payment of 
the percentage of the premium to the rail- 
road constituted an unlawful rebate under 
Section 755 of the California Insurance 
Code, and (2) if it were an unlawful rebate, 
whether it would still be unlawful if re- 
duced to the actual per unit cost (to be 
determined by usual cost accounting meth- 
ods) of making the payroll deduction. 


Section 755 of the Insurance Code pro- 
vides that “The paying or allowing of any 
commission or other valuable consideration 
on insurance business in this state to other 
than an admitted insurer or a licensed in- 
Surance agent, broker or solicitor is an 
unlawful rebate.” 


A number of factors enter into the reso- 
lution of the problems, the Attorney Gen- 
eral said. Among other things, since the 
payment is contingent upon insurance being 
written, and not alone upon entry to the 
premises, the payment may well be a con- 
sideration on insurance business rather than 
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a consideration for the privilege of entry. 
Prima facie, the percentage charge would 
seem to have no relation to the cost of the 
payroll service, though a substantial uni- 
formity in the amount of each premium 
might show that charge to be a reasonable 
approximation to cost. Only if the latter 
were true—so that the payments to the 
railroad were reasonable with relation to 
the cost of the payroll service—would the 
payments be lawful. The question of rea- 
sonableness is one of fact, the Attorney 
General continued, and whether a more or 
less extensive investigation should be car- 
ried out to determine that fact is purely 
a question of policy which the Commis- 
sioner alone can make. 


Accordingly, the first question of the 
Commissioner would depend on facts yet 
to be ascertained, and his second question 
was answered in the negative —Opinion of 
the California Attorney General, No. 49/243, 
June 22, 1951. 


Rotating red lamp on emergency vehicle 
does not exempt vehicle from speed and 
other regulations—The Attorney General 
was asked whether or not the exemption 
from speed laws and other “rules of the 
road” which is normally enjoyed when an 
authorized emergency vehicle is answering 
an emergency call is forfeited if the “lighted 
red lamp” which is required by Section 454 
of the Vehicle Code to be displayed on the 
vehicle visible from the front as a warning 
to others is of rotating rather than of a 
fixed type. 


The Attorney General said that rotating 
lamps are not lawful for use on authorized 
emergency vehicles and should not be relied 
upon for purposes of obtaining the exemption 
provided for in Section 454 of the Vehicle 
Code. He added that it should be carefully 
noted that his opinion on the matter is not con- 
cerned with the so-called oscillating lamp in 
common usage on emergency vehicles. An os- 
cillating lamp, as distinguished from the rotat- 
ing type, is in the nature of a spot-lamp 
continuously visible from the front, but so 


“designed as to cause the focal point to move 


in a figure eight ahead of the vehicle— 
Opinion of the California Attorney General, 
No. 51-32, March 26, 1951. 


SS... Home Ownership 


Plan” held lawful—Three complaints 
were filed with the Florida Insurance Com- 
missioner urging that the “Assured Home 
Ownership Plan” of the Equitable Life 
Assurance Society of the United States was 
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discriminatory and involved an unlawful 
rebate. One of the complaints cited a 1950 
opinion of the West Virginia Attorney Gen- 
eral to support the latter charge. (That 
opinion is digested at page 667 of the Sep- 
tember, 1950 INSURANCE LAW JOURNAL.) 


The Florida Attorney General, to whom 
the questions were referred, said that “re- 
spectable doubt exists that the plan offends 
the statutes mentioned [subsections 643.04 
(7)-(8), Florida Statutes 1949]. We are not 
aided here by any decision of our Supreme 
Court. It seems quite evident that the ques- 
tions here presented are controversial ones 
which only the courts in proper proceedings 
can determine with finality.” He conse- 
quently held that, in view of the long use 
of the plan and the doubt that it falls 
within the statutory police regulations, the 
plan is lawful.—Opinion of the Florida Attor- 


ney General, No. 051-131, May 21, 1951. 


County can purchase insurance on three- 
year policy basis.—Is a county authorized 
to purchase insurance on county property 
on a three-year policy basis, thereby accom- 
plishing a considerable savings? 


Yes, said the Attorney General, who 
quoted the Florida Supreme Court to the 
following effect: 


“Contracts for payment of current county 
or municipal expenses are not within con- 
stitutional or statutory prohibition against 
incurring of county or municipal indebted- 
ness, whether contracts run for one year or 
several years, provided revenues which will 
be available annually are found to be suffi- 
cient to meet current expenses including 
amounts to become due under such a con- 
tract."—Opinion of the Florida Attorney 
General, No. 051-139, May 26, 1951. 


Funeral director may be licensed as fire 
and casualty agent—May a person duly 
licensed as a funeral director and/or em- 
balmer at the same time be licensed as a 
fire and casualty insurance agent? 


The Attorney General said that Section 
638.16 of the Florida Statutes prohibits a 
funeral director or undertaker from acting 
as agent for any insurer issuing contracts 
of life insurance or sick and funeral benefit 
insurance, but that no such_ prohibition 
applied to his being licensed as a fire and 
casualty insurance agent.—Opinion of the 
Florida Attorney General, No. 051-112, May 
15, 1951. 


Group health and accident policy valid 
unless specifically prohibited by law.— 
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The Insurance Commissioner sent to the 
Attorney General a description of a group 
health and accident policy issued to a 
retail farm equipment association in order 
to determine whether or not the plan was 
in accordance with the provisions of Sec- 
tion 642.04, Florida Statutes, 1949. 


The descriptive material that was sub- 
mitted with the question to the Attorney 
General included excerpts from the minutes 
of the retail association that evidenced changes 
in the constitution which brought into mem- 
bership the employees of the retail dealers 
in the group. Insurance would end when 
the employee terminated employment with 
a member firm. It appeared that the cover- 
age here was not issued to the state asso- 
ciation for the benefit of its members, but, 
in effect, to a group of employer members 
of such organization for the benefit of their re- 
spective employees (including such employers). 


It was apparent from the excerpts from 
the minutes that corporations as well as 
individuals are eligible to membership in 
the association. A corporation may not be 
insured under any such group policy. Hence, 
even though in apt wording, the coverage 
was issued to the association for the benefit 
of its members, this is not an association 
contemplated by subsection 642.04 (2). 


In answer to the Insurance Commission- 
er’s question, the Attorney General recom- 
mended that the Insurance Commissioner 
ascertain if this policy may be terminated 
by the insurer at the end of the first year’s 
term, and if such can be done that he direct 
the insurer to terminate the same in pursu- 
ance of the contract terms at that time, pro- 
vided that prior thereto the insurer shall 
not have obtained a construction in court 
proceedings, duly instituted, to the effect 
that the group insurance here furnished 
does not offend the laws of the state— 
Opinion of the Florida Attorney General, No. 
051-68, March 27, 1951. 


Life insurance installment payments par- 
tially taxable—An assured died with cer- 
tain life insurance upon his life, in. which 
his wife was named as beneficiary and his 
brother named as contingent beneficiary, with 
power in the wife, should she survive the 
brother, to elect either to take the income 
from the insurance proceeds left with the 
insurer during her lifetime, or to take stipu- 
lated monthly installments payable from 
the fund during her lifetime, with remainder 
over to her nominee. The widow elected 
to receive the monthly installments payable 
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from the interest and principal left with 
the insurer. Are these installments, or any 
part of them, subject to taxation under 
Chapter 199, Florida Statutes? 


Yes, said the Attorney General. The pres- 
ent value of that portion of the corpus which 
is not income is intangible personal prop- 
erty subject to taxation. “Doubtless the 
determination of such present value will 
present difficulties and problems and it may 
under some circumstances be impossible of 
determination; however, this is the problem 
of the tax assessors in fixing the values of 
such rights."—Opinion of the Florida Attor- 
ney General, No. 051-136, May 24, 1951. 


“Sick and funeral benefit insurance” sub- 
ject to limitations of “accident and sickness 
insurance.”—Under the provisions of Sec- 
tion 638.05, Florida Statutes 1949, may a 
company, duly qualified and authorized to 
do a sick and funeral benefit insurance busi- 
ness in Florida in pursuance of Chapter 638 
of the Florida Statutes, with $75,000 paid-up 
capital, issue any single policy to an indi- 
vidual providing death benefits of $750? 


This was the question presented to the 
Attorney General, and he replied in the 
negative. “Sick and funeral benefit insur- 
ance” as contemplated by Chapter 638 is 
“accident and sickness insurance” regulated 
by Chapter 642, he said. Consequently, a 
policy of the nature described may not ex- 
ceed $250.—Opinion of the Florida Attorney 
General, No. 051-155, June 11, 1951. 


—But policy providing death benefits 
only has separate classification—Ten days 
later, the Attorney General referred to the 
opinion immediately above and held that 
the provisions of Chapter 638 alone apply 
when the policy provides death benefits 
only. Hence, an insurer with paid-up capi- 
tal of $75,000 can issue policies providing 
death benefits up to $500.—Opinion of the 
Florida Attorney General, No. 051-176, 
amending No. 051-155, June 21, 1951. 


indenture between 


( ’EORGIA — Trust 
employer and union providing death 


benefits for workers is contract of life 
insurance.—By the terms of a proposed 
trust indenture between a laundry workers’ 
union and the employers of laundry work- 
ers who entered into a collective bargaining 
agreement with the union, the employer 
agreed to pay to designated trustees a cer- 
tain sum each month for each employee for 
the purpose of creating a welfare fund. The 
contributions thus made by the employer 


Attorneys General 


were to be held by trustees (who are called 
in the trust indenture the “Social Security 
Department of the Union”), and used for 
several programs designed to benefit the 
workers. Among these programs was one 
concerning death benefits. This provided 
that the trustees should pay a minimum 
death benefit of $500 to the beneficiary of 
a deceased covered employee if the deceased 
had been employed by the employer for at 
least six months prior to his death and 
was then a member of the union, and if the 
employer had complied with all contractual 
obligations set out in the indenture. The 
right to the death benefit would automati- 
cally terminate (a) upon the date that the 
agreement set forth in the trust indenture 
should terminate, or (b) upon the date the 
employee resigned or was discharged, or 
(c) upon the date of failure of payment 
of the employer’s contribution for the em- 
ployee in question. 

The Attorney General held: 

(1) The execution-of the proposed trust 
indenture would constitute the “writing” 
of life insurance since the obligation to pay 
money would arise by contract, would be 
payable in the event of death and would 
be supported by a consideration. 


(2) The Social Security Department of 
the Union would be engaged in the life in- 
surance business in the State of Georgia 
and would be subject to the laws appli- 
cable to the doing of life insurance business 
by other than fraternal benefit societies 


(3) The Social Security Department of 
the Union must apply for a license and 
comply with the other statutes relating to 
life insurance underwriters.—Opinion of the 
Georgia Attorney General, May 23, 1951. 


" ENTUCKY—City cannot levy tax on 

\ fire insurers according to classifica- 
tions of risks.—By the terms of a proposed 
city ordinance levying a tax upon fire and 
hazard insurance companies, the total 
amount of premiums from each company 
would be divided and classified according 
to the type of risk insured (that is, the 
total amount of business properties, resi- 
dences, and so forth), and the insurance 
company would be required to pay the city 
clerk a license tax based in part upon 
that classification. 


The Attorney General advised the City 
Attorney that the proposed ordinance would 
be invalid since, by the provisions of Ken- 
tucky Revised Statutes Section 92.285, the 
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tax levied by a city upon fire insurers must 
be based upon a percentage of the total 
premiums received and not upon a differen- 
tial basis according to class.—Opinion of the 
Kentucky Attorney General, May 15, 1951. 


School board may insure school buildings 
against fire loss with mutual fire company.— 
Citing Dalzell v. Bourbon County Board of 
Education, et al., 193 Ky. 171, 235 S. W. 360, 
the Attorney General advised a county 
school board that it had a clear legal right 
to secure coverage against fire loss on school 
buildings by a contract with a mutual or 
assessment insurance company.—Opinion of 
the Kentucky Attorney General, June 25, 1951. 


Agate AnD —Agmt of multiple line 
company need not have license cor- 
respondingly broad.—May the Insurance 
Department issue agents and_ solicitors 
licenses which are limited to the lines for 
which the licensees have qualified, or must 
each agent and solicitor for a multiple line 
company be qualified to write all the lines 
which the company writes with a license 
correspondingly broad? 


Conceding that the language of the stat- 
ute did not leave the answer free from 
doubt, the Attorney General’s opinion was 
that an agent or solicitor may be given a 
license limited to one or more kinds of 
insurance without regard to the number of 
kinds which the company he represents 
writes.—Opinion of the Maryland Attorney 
General, May 18, 1951. 


INNESOTA—Police Relief Associa- 

tion may not reimburse member 
either for hospital bill paid by insurer or 
for premiums personally paid.—A village 
Police Relief Association inquired whether 
it was authorized to pay to an individual 
employee a portion of a hospital or clinic 
bill which was in fact paid by the Blue 
Shield or other organization giving hospital 
insurance to the employee, and if not, 
whether it might reimburse the employee 
for the amount of premiums paid by him 
in order to carry such Blue Shield or other 
contracted hospitalization insurance. 


Both questions the Attorney General an- 
swered in the negative. By the provisions 
of Chapter 300 of the 1945 Session Laws, 
the association has authority to pay pre- 
miums on insurance upon members for 
hospitalization and medical attention. But 
neither under the statute nor under the 
bylaws is there authority to make the 
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reimbursements in question.—Opinion of the 
Minnesota Attorney General, May 21, 1951. 


Township mutual may not insure locker 
plants in city, village or borough having 
population of 1,800 or less.—In an opinion 
dated May 8, 1951, the Attorney General 
told a County Attorney that Section 67,27 
of the Minnesota Statutes as amended by 
Session Laws 1951, Chapter 168, would 
allow a township mutual fire insurance 
company to insure a so-called “locker plant” 
at any city, village or borough of 1,800 or 
less inhabitants. Subsequently the Insurance 
Commissioner asked for a reconsideration 
of that opinion, stating that the interpreta- 
tion of the Insurance Department was that 
such companies could not write any com- 
mercial risks in a city, village or borough. 
The Attorney General agreed with the Com- 
missioner’s interpretation: “A township 
mutual fire insurance company is by this 
provision of the statute limited to the in- 
suring of dwellings and churches and out- 
buildings and their usual contents in any 
city, village and borough of 1,800 or less 
inhabitants. Our opinion of May 8, 1951 is 
modified in accordance with this conclusion.”— 
Opinion of the Minnesota Attorney General, 
May 23, 1951. 


N= BRAS K A— Withdrawing insurer 
need not pay premium tax for last 
year of operation—Where an _ insurance 
company is withdrawing from Nebraska, 
must it file an annual statement covering the 
latest calendar year of its operation in the 
state, and pay the filing and examination 
fees provided therefor; and, must it pay the 
premium tax for such last year of operation? 


No, said the Attorney General. The tax 
based upon the gross amount of premiums 
received by foreign and alien insurance 
companies during the preceding calendar 
year for business done in Nebraska is a 
prospective privilege tax, the payment of 
which is a condition upon the right to do 
business within Nebraska for the succeed- 
ing year. There being no statutory author- 
ity requiring an annual statement from 
companies withdrawing from the state, the 
legislature apparently placed the require- 
ment for an annual report on the same 
basis as the payment of premium tax. 
Hence, the Insurance Department could not 
compel the filing of such a final report, and 
no charge could be made for filing and 
examination if a withdrawing company vol- 
untarily made such a report in order to 
permit the Insurance Department to make 
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the complete report to the Governor con- 
templated by Section 44-113 of the Revised 
Statutes.—Opinion of the Nebraska Attorney 
General, May 15, 1951. 


N EVADA — Agent’s license cannot tem- 
porarily be suspended pending hear- 
ing.—The Insurance Commissioner of Nevada 
has no authority temporarily to suspend the 
license of an insurance agent pending a 
hearing to determine if adequate cause ex- 
ists to revoke the agent’s license, the Attor- 
ney General held. Quoting one authority, 
he said: “A license granted by a board un- 
der statutory authority cannot be revoked 
by such board in the absence of statutory 
authority, or some provision in the license 
itself for revocation; and where a statute 
or ordinance authorizes the revocation of 
a license for causes enumerated, such 
license cannot be revoked on any ground 
other than the causes specified.” Since the 
latter description encompasses the Nevada 
statute, the Insurance Commissioner has 
not been delegated the authority in question. 
—Opinion of the Nevada Attorney General, 
May 8, 1951. 


W EST VIRGINIA—Excess line broker 


personally liable on contracts made in 
behalf of foreign insurers.—Section 33-7-12 
of the West Virginia Code provides: 


“The agent of any insurance company 
which has not been authorized to transact 
business in this State shall be personally 
liable upon all contracts made by or through 
him, directly or indirectly, for or in behalf 
of any such company.” 


In 1949 the legislature enacted Section 
33-7A-1 of the code, reading as follows: 


“The insurance commissioner may issue 
an excess line broker’s license to any person 
who is domiciled or maintains an office in 
this State and is licensed as an insurance 
agent under article seven, section one of 
this chapter, or as a nonresident insurance 
broker under article seven, section five of 
this chapter, authorizing such licensee to 
procure, subject to the restrictions herein 
provided, policies of insurance against loss 
or damage to property or person from any 
cause, from insurers which are not author- 
ized to transact business in this State. 
Such license may be suspended or revoked 
by the insurance commissioner whenever, in 
his judgment, such suspension or revoca- 
tion will best promote the interests of the 
people of this State.” 


Attorneys General 


The Insurance Commissioner asked whether 
the 1949 enactment relieved a duly licensed 
excess line broker from the liability provided 
by Code Section 33-7-12 mentioned above. 


The Attorney General replied in the nega- 
tive. Statutory repeal by implication is 
not favored by the law. Here, not even 
an implication to relieve from liability can 
be seen. “We do not believe that the legis- 
lature desired to permit contracts with com- 
panies who could not be sued thereon in 
West Virginia, and at the same time destroy 
the insured’s safeguard provided by another 
statute. When the effect of such an impli- 
cation is to do away with the insured’s 
right to look to West Virginia courts for 
protection of his rights, we cannot say 
such an implication was intended.”—O pinion 
of the West Virginia Attorney General, June 
18, 1951. 

Insurers are subject to annual license tax 
collected from all other corporations.—In 
a lengthy opinion the Attorney General 
held: 

(1) All insurance companies doing busi- 
ness as domestic or foreign corporations 
in Virginia are subject to the annual license 
tax collected from all other corporations 
by virtue of the provisions of Sections 
11-12-76 to 90, West Virginia Code, 
inclusive. 

(2) Those insurance corporations which 
have been issued licenses by the state for 
one or more of the last five years should be 
required to pay all back taxes and penalties 
for the number of years for which they have 
been issued licenses, not exceeding five years. 


(3) Insurance corporations which have 
capital stock must pay a license tax based 
upon the authorized capital stock, in the case 
of domestic corporations, and the issued 
capital stock, in the case of foreign corpora- 
tions, these being the bases upon which the 
tax is presently imposed upon all noninsur- 
ance corporations. 

(4) All foreign insurance corporations of 
the mutual or reciprocal type, which have 
no capital stock, must pay the minimum 
tax of $150 in addition to the $10 fee of the 
auditor as statutory attorney-in-fact. 

However, the tax cannot be collected 
from domestic mutuals or reciprocals since 
they have no authorized capital stock, and 
the West Virginia Supreme Court of Ap- 
peals has already determined that this fact 
does not make the tax on foreign companies 
violative of the Fourteenth Amendment to 
the Constitution of the United States— 
Opinion of the West Virginia Attorney Gen- 
eral, February 27, 1951. 
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Three More States Adopt NAIC 
Installment Premium Rules 


California, Illinois and Nevada have con- 
curred in the regulations adopted by the 
National Association of Insurance Commis- 
sioners during the June conference at 
Swampscott, Massachusetts, relative to finan- 
cial statement reporting of installment pre- 
miums on term policies on fire risks. 

The formulations of the new regulations 
differ slightly from state to state. Califor- 
nia’s Commissioner John R. Maloney states 
the rules this way: (1) The income for 
each year’s statement should reflect the 
actual amounts charged to and payable by 
the assured during the year on term policies 
written on an installment payment basis. 
(2) The unearned premium reserve carried 
by the reporting company should reflect the 
unearned premium on such charges regis- 
tered and in. force at the end of the state- 
ment year. 


Director of Insurance J. Edward Day in 
Illinois has made the following regulations 
effective July 1, 1951: “(1) All Fire, includ- 
ing Inland Marine and Casualty Companies, 
issuing policies on or after July 1, 1951, 
With premiums payable in installments, are 
required to report ‘written premiums’ in An- 
nual Statements on the basis of total pre- 
miums (including finance charges) charged 
the assured during the statement year. In- 
stallments, in addition to the original in- 
stallment, shall be entered in the statement 
year in which such installments fall due. 
(2) The unearned premium reserve shall be 
calculated on the basis of those amounts re- 
ported in (1) above which are in force on 
the statement date. (3) The Ledger Asset 
account for uncollected premiums in the 
Annual statement shall be limited to install- 
ment premiums due from the assureds (net 
as to commissions and dividends allowed) 
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not over ninety days due on the statement 
date. Installments due and unpaid for more 
than ninety days as of the statement date 
shall not be allowed as an admitted asset.” 


The regulation promulgated by Nevada's 
Paul A. Hammel are substantially identical 
with Illinois’. 


These three states bring to at last four 
the number of states which have concurred 
in the recommendations incorporated in the 
Report of the Fire and Marine Sub-Com- 
mittee, as adopted by the NAIC. New York 
took the lead. See page 539 of the July, 
1951 INSURANCE LAW JOURNAL. 


New Agents for Illinois 
Multiple Line Insurers 
Must Qualify in All Lines 


According to a recent ruling by the Illinois 
Department of Insurance, any company 
which, after June 30, 1949, has entered the 
multiple line field or which will, in the 
future, enter the multiple line field by prop- 
erly amending its certificate of authority, 
may requisition agents’ licenses subject to 
the rules following: 

(1) The license of an agent who repre- 
sented the company immediately prior to 
the amendment of the certificate of authority 
of such company, may be limited, after the 
amendment of the certificate of authority, to 
those same classes and/or lines of insurance 
which the license of such agent authorized 
him to write prior to the company’s amend- 
ment of its certificate of authority. 

(2) Any agent representing a company for 
the first time subsequent to such company’s 
amendment of its certificate of authority 
must be qualified for and be licensed for all 
classes and/or lines of insurance the amended 
certificate of authority authorizes such com- 
pany to write. 
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(3) The above rules and regulations also 
apply to companies amending their certifi- 
cates of authority but not entering the 
multiple line field. 

Director of Insurance J. Edward Day 
stated that his Department will strictly 
police the above rules and will expect the 
companies to do the same. 


Unlicensed Telephone Solicitation 
Is Unlawful Insurance Transaction 


The employment by insurers of persons to 
make telephone calls to secure leads for 
agents involves a strong possibility of un- 
lawful activity, according to a recent state- 
ment by John R. Maloney, the California 
Insurance Commissioner. 


It is unlawful in California, as elsewhere, 
for any person not properly licensed to 
“transact” insurance or otherwise to act as 
alicensee. Section 35 of the Insurance Code 
includes “solicitation” and “negotiations pre- 
liminary to execution” among the definitions 
of “transact” as applied to insurance. 


The California Department takes the posi- 
tion that under no circumstances is it proper 
for such unlicensed persons to describe the 
benefits or other provisions of a policy of 
insurance, discuss or compare rates, or in- 
quire concerning health or other underwrit- 
ing data. 

Remarking that the activities and state- 
ments of such unlicensed personnel should 
be subjected to the strictest control by in- 
surers, Maloney stated: 


“One method of exercising such control is 
by supplying all such employees with the 
Written text of statements which properly 
and lawfully can be made by them and to 
maintain strict discipline to make certain 
that they make no other statements. While 
such action on the part of the insurer will 
not avoid its responsibility for violations of 
law by its employees, it should tend to 
minimize the difficulties encountered. Under 
no circumstances, however, will this Depart- 
ment assume the responsibility of preview- 
ing telephone lead scripts; on the contrary, 
it will hold the insurer strictly accountable 
for the propriety of any such texts.” 


Nebraska Multiple Line 
Underwriting Authority 


In accordance with the recent enactment 


of the Nebraska legislature authorizing 
multiple line insurance on and after August 
27, 1951, Director of Insurance Bernard R. 


State Department Rulings 


Stone has set forth the procedure for amend- 
ing the certificates of authority of fire and 
casualty companies who wish to write 
multiple line insurance. 


The company must submit: 

(1) Either a certified copy of the articles 
of incorporation showing multiple line 
powers, Or a statement indicating the article 
number giving such power, and the extent 
thereof, so that the same can be checked 
with the articles on file in the Department. 


(2) A certified copy of a resolution of the 
board of directors authorizing certain officers 
to secure multiple line licenses from state 
insurance departments. 


(3) A certificate that the company is 
maintaining on all classes of business a full 
unearned premium reserve. 


(4) The current certificate of authority 
issued by the Nebraska Department with a 
request by a properly authorized officer that 
it be amended to include the kinds of in- 
surance by name and number that the com- 
pany desires to write, as described in Section 
44-201, Revised Statutes of Nebraska, 1949 
Supplement. 


(5) A check for one dollar to cover the 
issuance of the amended certificate and fil- 
ing fee. 


The enactment in question is Legislative 
Bill 249, digested in this issue’s “What the 
Legislators Are Doing.” Briefly, it allows 
any fire or casualty company to transact 
the following lines of insurance: fire and in- 
land marine, accident and health, fidelity, 
liability, plate glass, boiler and machinery, 
burglary, sprinkler leakage, credit, automo- 
bile, domestic animals, miscellaneous. 


New York Rejects Auto PD Increases 
On July 23 the New York Insurance De- 


partment turned thumbs down on increased 
automobile physical damage insurance rates 
proposed by the National Automobile Un- 
derwriters Association. 

Deputy Superintendent George H. Kline 
stated in a letter to the organization, which 
promulgates rates for more than 450 fire 
and casualty companies in New York State, 
that the proposed rates did not meet the 
requirements prescribed in Section 183 of 
the New York Insurance Law. This section 
of the law provides that rates must be rea- 
sonable and adequate for the class of risks 
to which they apply. 

The proposed revision, filed with the De- 
partment last April, would have increased 


623 





the over-all rate level in the state 8.6 per 
cent or approximately $6,000,000. The rat- 
ing Organization had requested that rates 
for comprehensive and $25, $50 and $100 de- 
ductible collision insurance on private pas- 
senger automobiles be increased 12 per cent, 
while the rates for similar coverages on com- 
mercial vehicles be reduced 10.5 per cent. 


In rejecting the rating bureau’s filing, 
Kline left the door open for the organiza- 
tion to increase the rates in those territories 
where the experience is unfavorable. He 
pointed out that the Department expects 
the bureau to reduce the rates on those 
classes and coverages where the experience 
is favorable in order to produce approxi- 
mately the same over-all statewide rate level 
that is in effect today. He requested the 
bureau to submit within the near future a 
revised filing which will provide for the 
necessary adjustments. 


Kline stated that the bureau should tenta- 
tively key the rates in the new filing to a 
permissible loss ratio of 54.5 per cent, adding 
that it was understood that the organization 
was not precluded from adducing evidence 
at any hearing which the Department might 
conduct to show the reasonableness of some 
other permissible loss ratio. In adopting a 
permissible loss ratio of 54.5 per cent the 
Department allowed 42 per cent for ex- 
penses, excluding allocated claim expenses, 
instead of 46.5 per cent previously assumed 
and 3.5 per cent for profit and contingencies. 


The Department, in reviewing the pro- 
posed rate increases, considered the trend 
factor suggested for the first time by the 
rating organization, to offset the upward 
loss trend that has developed in the automo- 
bile insurance field since the start of the 
year. However, Kline said the Department 
was not prepared from the evidence sub- 
mitted by the N. A. U. A. to accept any 
indication that the current loss ratio is in 
excess of 54.5 per cent. 


“Figures which were developed recently,” 
he stated, “show the New York State loss 
ratio experience for the 12-month period end- 
ing March 31, 1951 to be 54.5 per cent. Ac- 
cordingly, we believe that no over-all increase 
in the rate level is justified at this time.” 


Washington Rules 
on Deductible Fire Writing 


Deductible fire insurance may now be 
written in Washington on a limited basis, 
in the so-called catastrophe excess of loss 
policy, according to Insurance Commissioner 
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William A. Sullivan’s order of July 23. The 
text of the order follows: 


Pursuant to the provisions of RCW 
48.19.080 (Washington Insurance Code), 
consideration has been given to the writing 
of insurance covering against loss or dam- 
age to property by fire and other perils sub- 
ject to certain minimum retention by the 
insured as to each loss occurrence, 

It is recognized that this type of coverage 
does not lend itself to the customary rating 
practices in that such cover varies consid- 
erably in the risk and exposure, and there- 
fore the rates developed and amount of re- 
tention by the insured is, to a large extent, 
based on judgment factors. 


Therefore, pursuant to the authority con- 
tained in RCW 48.19.080, it is ruled: 


(a) Filings of this nature shall be sub- 
mitted for the consideration of this Office, 


(b) Retention by the insured as to each 
loss occurrence shall not be less than 


$100,000.00, 


(c) The insured shall warrant that the 
retained amount will not be covered by any 
policy of insurance, 


(d) That the proposed rates shall conform 
to the requirements of RCW 48.020, and 
shall not be excessive, inadequate or un- 
fairly discriminatory, 


(e) Insurers writing such coverage shall 
maintain separate statistics on this class of 
business and shall be prepared to report 
such figures to the Office of the Insurance 
Commissioner upon request. 


First Illinois License Revocation 
for Delinquency in Accounts 


On Friday, July 13, the Illinois Depart- 
ment of Insurance made its first revocation 
of a broker’s and agent’s license under Sec- 
tion 502 of Article XX XI of the Illinois In- 
surance Code (Illinois Revised Statutes 
1949, Chapter 73, Section 1065.49). 


Among other things that section provides 
that the Director of Insurance may revoke a 
license if the holder “is delinquent more 
than ninety days in the payment of any 
premium upon policies or contracts for in- 
surance to any agent, broker or company 
for policies or contracts for insurance writ- 
ten, placed or renewed.” 


After due notice and hearing, an agent 
was found overdue in his accounts to an 
agency in the amount of approximately $1,000 
and also overdue in his account with a com- 
pany in the amount of approximately $3,500. 
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VA Holds Disability Income 
Provision Still Applicable 


Holders of National Service or United 
States Government Life Insurance may add 
disability income coverage to their policies as 
the result of a decision announced last 
month by Carl R. Gray, Jr., Administrator 
of Veterans Affairs. 


Gray ruled that the recent enactment of 
the Servicemen’s Indemnity and Insurance 
Acts of 1951 does not bar the right to apply 
for addition of the disability income provi- 
sion to existing government policies. The 
new legislation, Public Law 23 of the 
Eighty-second Congress, approved April 
25, 1951, provided a free indemnity of 
$10,000 for persons in military service, and 
prohibited the issuance of new policies 
under the old plans after the date of its 
enactment, but protected the right to rein- 
state or convert such policies. 


Administrator Gray’s ruling holds that 
the prohibition against issuance of new 
policies did not have the effect of repealing 
a policyholder’s basic right to incorporate 
disability income protection into an exist- 
ing policy so long as the applicant can 
meet the standard health requirements for 
such coverage. 


The provision involved in the decision is 
one that provides income to the assured of 
$5.75 (for USGLI) or $5 (for NSLI) per 
month for each $1,000 of insurance to which 
it is added, in the event of total disability 
lasting six consecutive months or more. 
The disability protection feature is avail- 
able at small additional premium cost to all 
holders of NSLI or USGLI which was 
originally granted on or before April 25, 
1951, provided the veterans are in insurable 
health at the time they apply for coverage, 


The Coverage 


and are within the age limitations—under 
65 for USGLI, and under 60 for NSLI. 


First Assessment Under New York's 
Special Fund for Disability Benefits 


Mary Donlon, chairman of the New 
York State Workmen’s Compensation Board, 
last month notified insurance carriers, self- 
insurers and the State Insurance Fund of 
the first annual assessment to maintain the 
Special Fund for Disability Benefits. This 
fund, created under Section 214 of the 
Disability Benefits Law, which went into 
full effect on July 1, 1950, provides weekly 
cash benefits to workers disabled after four 
weeks of unemployment. 


The rate of assessment to total payroll is 
.000517592695—approximately five cents for 
every $100 of coverage payrolls, or a little 
more than $1 for each $2,000 of payroll. 
This rate is calculated to bring in 
$2,243,469.68 so as to bring the net assets 
of the fund from their present figure of 
about $9.7 million up to $12 million. 


Auto Rates Increase 
in Six More States 


New automobile liability insurance rates 
are now effective in Alabama, Arkansas, 
Florida, Indiana, New Hampshire and 
Rhode Island, according to recent announce- 
ments by the National Bureau of Casualty 
Underwriters. 


The new schedules for Rhode Island 
specify increases in bodily injury and prop- 
erty damage rates for all classifications of 
private passenger and commercial vehicles 
throughout the state. 

In Arkansas, Florida, Indiana and New 
Hampshire BI and PD rates for private 
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PERSONS AND EVENTS 


An imposing list of 43 panel discussion 
topics is on the agenda for the fifth annual 
convention of the National Association of 
Claimants’ Compensation Attorneys, which 
is being held August 6-12 at the Mark 
Hopkins Hotel in San Francisco. A large 
attendance is expected at the banquet and 
sessions. Communications should be ad- 
dressed to the NACCA president, Melvin 
M. Belli, 240 Stockton Street, San Fran- 
cisco, California. 


August 23 and 24 are the dates, and 
the Sheraton Hotel in Chicago is the 
place of the eleventh annual meeting of 
the Federation of Insurance Counsel. 
Charles B. Robison of Chicago, the Fed- 
eration executive vice president, is chair- 
man of the convention committee. 

A new type of program has been in- 
augurated for the meeting of the Insurance 
Law Section of the American Bar As- 
sociation on September 16-19 at the 
Roosevelt Hotel in New York City. 
This year all members of the section 
will have an opportunity to hear all of 
the speakers of the several section com- 
mittees. Clarence W. Heyl of Peoria, 
Illinois, chairman of the Insurance Sec- 
tion, has announced a schedule of ad- 
dresses by Judge Albert Conway of the 
New York Court of Appeals, Commis- 
sioners Artemas C. Leslie of Pennsylvania 
and Robert A. Crichton of West Virginia, 
and many other eminent speakers. 

Recently announced zone meetings of 
the National Association of Insurance 
Commissioners are scheduled as follows: 
Zone 6—Olympic Hotel, Seattle, Wash- 
ington, September 10-11; Zone 2—Daniel 





passenger cars increase, as do commercial 
PD rates. No changes are scheduled in 
the BI rates for commercial vehicles. 

Only private passenger cars are affected 
by the rate increases—both BI and PD 
—in Alabama. 


Seventeen Million Helped 
by Fire Insurance in 1950 


Seventeen million persons were helped 
directly or indirectly through loss payments 
under fire insurance contracts, according to 
W. Ross McCain, retiring president of the 
National Board of Fire Underwriters. 

“Last year’s claimants represent by far 
the largest number of policyholders who 
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Boone Hotel, Charleston, West Virginia, 
September 27-28. 


The National Association of Life Un- 
derwriters, which closed its 1950-1951 
fiscal year with a membership of 51,145, 
will hold its sixty-second annual conven- 
tion at the Biltmore Hotel in Los Angeles 
on September 17-21, according to an 
announcement by John D. Moynahan, 
president, and Charles E. Cleeton, vice 
president and national program chairman. 
The annual dinner and conferment ex- 
ercises of the American Society of Char- 
tered Life Underwriters will be held in 
conjunction with the convention, Presi- 
dent Fred D. Fagg, Jr., of the University 
of Southern California being the guest 
speaker on September 19. The NALU 
will act as cohost on September 19 in a 
gigantic show at The Hollywood Bowl 
for the benefit of cerebral palsied chil- 
dren. Bob Hope and many others will 
participate. 





The fifty-fifth annual convention of 
the National Association of Insurance 
Agents will be held September 10-13 at 
the Stevens Hotel in Chicago. 


Charles R. Fischer became Commis- 
sioner of Insurance in Iowa for the second 
time last month, succeeding Sterling 
Alexander, who had replaced him in 
1947. Alexander has been appointed 
general counsel of the National Associa- 
tion of Independent Insurers. 


George F. Mahoney has been appointed 
Insurance Commissioner of Maine, suc- 
ceeding David B. Soule, who has been 
the Commissioner since 1947. 





had insured losses in any year in our 
history. There has never before been such 
a sharp rise in the number of property 
owners who benefited from reimbursement 
for damages,” Mr. McCain said. 

The great rise in losses was due mostly 
to the windstorms that swept various parts of 
the United States. The great Northeast storm 
of November, 1950, alone affected nearly 
1% million policies. There were more than 
100 other windstorms, including a destruc- 
tive hurricane in Florida, affecting more 
than half a million policyholders. 

At least half of the policyholders who 
had losses would not have been insured if 
the catastrophes that struck them had 
occurred 20 years ago, McCain said, This 


IL J — August, 1951 





is an 
furni 
policy 

Fir 
form 
the n 
indus 
indus 

Fir 
every 
local 
prem 
muni 
In sc 
prem 
muni 
man 


Cast 


Th 
Com 
100 1 
is pr 
activi 
Dors: 
mont 
speci 
mem| 
publi 
prove 
publi 
capit 
Duri 
pand 
in co 
mark 
to th 
regal 
bility 
in tri 

Th 
high) 
adde 
pape 
1946 
and 
and 
publi 
As ; 
vious 
will | 
ads | 
by Ic 
muni 
8,500 
mate 
Mr. | 


The | 





is an indication of the broadened coverages 
furnished by the modern fire insurance 
policy and the extended coverage endorsement. 


Fire insurance and property insurance 
form a keystone in the credit structure of 
the nation. It helps safeguard established 
industry and lessen the hazards of new 
industry. 


Fire insurance remains a local business 
everywhere, he stated, through its 150,000 
local agents. About 50 per cent of the 
premium dollar returns to the local com- 
munity where it originates to pay losses. 
In some years nearly three fourths of the 
premium dollar works right in the com- 
munity where the householder or business 
man buys his protection from a local agent. 


Casualty & Surety Association News 


The Association of Casualty and Surety 
Companies, with its membership over the 
100 mark for the first time in its history, 
is preparing to expand its public relations 
activities during the year ahead, J. Dewey 
Dorsett, general manager, announced last 
month. As a result of action taken at a 
special meeting of the association’s 104 
member companies, Dorsett said, a broad 
public education program has been ap- 
proved with the objective of improving 
public understanding and support of the 
capital stock casualty and surety business. 
During the next six months new and ex- 
panded activities will be undertaken which, 
in cooperation with the rating bureaus, will 
markedly increase the information given 
to the general public and to policyholders 
regarding rate changes, safety responsi- 
bility laws, and the need for greater safety 
in traffic, among other things. 


The association will broaden its current 
highway safety drive next January 1, he 
added, with a renewal of the national news- 
paper safety campaigns it conducted from 
1946 through 1948, utilizing both publicity 
and locally sponsored advertising in daily 
and weekly newspapers to educate the 
public about the causes of traffic accidents. 
As in the three annual campaigns pre- 
viously conducted, the “packaged program” 
will be prepared by the association, and the 
ads for local sponsorship will be paid for 
by local merchants and others in the com- 
munities where they are used. More than 
8,500 daily and weekly newspapers used 
materials during the previous campaigns, 
Mr. Dorsett reported. 


The Coverage 
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Mortgagees’ Coercion of Insurance 
Charged as Antitrust Violation 


“It is clear that the practice of coercion 
has been illegal for some time as it applies 
to products of interstate commerce—that 
insurance definitely comes under Federal 
jurisdiction since the enactment of public 
law No. 15—that the continuance of this 
practice by any mortgage house or lending 
institution is a direct violation of both the 
Sherman and Clayton acts.” 

So said the United States Department 
of Justice in a communication to Nat Stig- 
litz of the Gary, Indiana Insurance Board. 
Stiglitz, chairman of a committee “inves- 
tigating illegal and unethical practices in 
the insurance field,” asked whether the re- 
cent action commenced against Investors 
Diversified Services, Inc., is based upon 
settled principles of antitrust law or whether 
the action is a test case. 

The mere commencement of that action 
has attracted quite a bit of attention among 
insurance men. Some insurance counsel 
have already asserted that the action will 
benefit insurance agents. The Department 
of Justice apparently counted on this pub- 
licity: In the letter to Stiglitz there was 
a statement that “It is hoped that the 
publicity of the above case will be suffi- 
cient to stop the practice of coercion imme- 
diately, so that additional actions will not 
be necessary.” 


It all started with Attorney General Mc- 
Grath’s announcement of the filing of a 
complaint in the United States District 
Court at Minneapolis, charging Investors 
Diversified Services, Inc., and four subsid- 
iaries with violations of the Sherman and 
Clayton Antitrust Acts, by requiring an 
agreement from persons who borrow money 
from defendants under mortgages on resi- 
dential property that only the defendant 
can write and place the hazard insurance 
on the mortgaged property which is re- 
quired to be maintained by the borrower. 


The names and principal places of busi- 
ness of the defendants are: Investors Diver- 
sified Services, Inc., Minneapolis, Minnesota; 
Investors Syndicate Title and Guaranty 
Company, New York, New York; Jefferson 
Mortgage Corporation, Atlanta, Georgia; 
Northwest Mortgage Company, Seattle, 
Washington; and Syndicate Mortgage Com- 
pany, Los Angeles, California. 


The complaint recites that the defendants 
are engaged in the business of making loans 
of money secured by mortgages on resi- 
dential property in about 30 states. As is 
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customary in the case of virtually all mort- 
gages on real property, the borrowers are 
required by the defendants to maintain in- 
surance on the mortgaged property against 
loss by fire, storm and other hazards, in an 
amount sufficient to protect the mortgage 
holder against the loss of the security for 
the loan. 


It is alleged that defendants have made 
arrangements with certain insurance com- 
panies under which defendants, or persons 
in their employ, are authorized to write 
and sell hazard insurance for these insur- 
ance companies, and that defendants shall 
receive a commission on the insurance writ- 
ten, sold and placed with these insurance 
companies. To the extent that defendants 
are engaged in the writing and sale of haz- 
ard insurance, they are in competition with 
others who are engaged in the writing and 
sale of such insurance. 


The complaint alleges that defendants, as 
a condition to the making of residential 
mortgage loans, have required the borrow- 
ers to agree that only the defendants can 
write, place and sell the hazard insurance 
which is required to be carried on the 
mortgaged property, and that the borrowers 
would not procure or buy this insurance 
from any agent or broker other than the 
defendants. Defendants have refused to 
allow borrowers to purchase this insurance 
from agents or brokers of the borrower's 
own free choice. Borrowers are required 
to pay to defendants the premiums on such 
insurance, and defendants receive and retain 
the commissions. The hazard insurance 
which defendants have sold, written and 
placed with insurance companies on resi- 
dential properties on which defendants have 
made mortgage loans exceeds $500,000,000. 


The complaint also charges that the con- 
tracts, agreements and understandings be- 
tween defendants and borrowers regarding 
the writing, placement and sale of hazard in- 
surance unlawfully restrain and substantially 
lessen interstate trade and commerce in 
hazard insurance on residential property on 
which defendants have made mortgage loans. 


Attorney General McGrath in comment- 
ing on this complaint said: “The practice 
frequently followed by mortgage loan com- 
panies in requiring borrowers to agree to 
let the mortgage loan companies write and 
place the required insurance with insurance 
companies selected by said lenders, excludes 
other insurance companies and agents from 
an opportunity to compete for a very large 
amount of insurance business, in violation 
of the principle of the antitrust laws that 


there should be freedom of access to mar- 
kets by all competitors.” 


Assistant Attorney General H. G. Mori- 
son said: “Owners of residential property 
on which defendants have made mortgage 
loans are deprived by the acts of defendants 
from purchasing hazard insurance from 
insurance agents, brokers and companies 
of their own free choice, at rates determined 
by competition in a free and open market.” 


The suit seeks to cancel the restrictive 
agreements and to require that defendants 
be enjoined from acting as insurance agents 
in the writing and sale of insurance. 


Reed Demands Investigation 
of Tax Equality Association 


Mutual insurance companies, says Repre- 
sentative Daniel A. Reed of New York, are 
one of the targets at which the National 
Tax Equality Association is directing its 
“tax equality” fight. The association, charges 
Reed, is attempting “to cripple, and if pos- 
sible to destroy” cooperatives and nonprofit 
organizations, through a campaign of mis- 
representation and intimidation. 

The association has succeeded in raising 
a large fund for lobbying purposes, much 
of the money having been secured through 
“money-begging letters” to stock insurance 
companies and stock insurance agents. The 
companies have been asked to contribute to 
the fund on the basis ‘of $25 per million 
dollars of premium income, and the agents 
on the basis of $400 per million dollars of 
premium income. 

In the July 18 Congressional Record, 
Representative Reed inserted an editorial 
from the Swift County Monitor, Swift 
County, Minnesota, which contends that 
the advertising matter of the association 
—in the pages of the Monitor itself—conveys 
“ideas concerning the tax status of cooper- 
ative and mutual corporations that are not 
substantiated by the facts,” for example, 
that cooperatives are “big business,” that 
they are expanding on tax-free profits, that 
they all operate tax-free. The association 
has stated that $1 billion in revenue would 
be added by the taxation of cooperatives, 
although Secretary of the Treasury Snyder 
testified before the Senate Finance Com- 
mittee that $25 million is approximately the 
sum that would be raised by such a tax. 

Reed asked for a thorough investigation 
of the association by the Senate Committee 
on Lobbying or by the Congressional Com- 
mittee on Organized Crime in Interstate 
Commerce. 
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Book 


Life Insurance Text 


Fundamentals of Life Insurance. Henry T. 
Owen. Prentice-Hall, Inc., 70 Fifth Ave- 
nue, New York 11, New York. 1951. 424 
pages. $6. 

The author of this book holds the degree 
of Doctor of Philosophy. He is associate 
professor of statistics and insurance at 
Tulane University, a former life underwriter, 
general agent, and lecturer in life insur- 
ance at the Insurance Society of New York. 
He states that the organization of material 
and the selection of topics in the book were 
determined by the following objectives: 
“(1) To present fact and theory most essen- 
tial to an understanding of the structure, 
functions, and administrative problems of 
the business; (2) to give an insight that will 
be valuable to the student who does not 
intend to specialize as well as to give a 
sound foundation for understanding to those 
who hope to carve a career in life insurance; 
and (3) to arrange the material in a manner 
adapted to the needs of the beginner.” 


His selection and organization of material 
seem well suited to fulfill those objectives. 
Besides many pages of glossary and appen- 
dices, the 22 chapters are divided into four 
parts. Part I is entitled “The Basic Struc- 
ture of Life Insurance” and is an exposition 
of fundamental ideas, types of companies, 
interest, mortality, expenses, net and gross 
premiums, reserves, and life insurance gains 
and losses. Part II is entitled “The Life 
Insurance Contract” and presents a survey 
and interpretation of the provisions of the 
life insurance contract: the rights of the 
insured, the beneficiaries and creditors; op- 
tional modes of settlement; and nonforfeiture 
options. Attention is also given such special 
forms as industrial, group and NSLI 
insurance, 


Books and Articles 


Part I1I—‘‘The Functions of Life Insur- 
ance”—is a discussion of fundamental prin- 
ciples to guide the buyer in the selection of 
policies to fit specific needs, in life insurance 
program planning, tax problems, personal 
life insurance trusts and business life in- 
surance. Under “Administration”—Part IV 
of the book—the author considers some of 
the important considerations in life insur- 
ance management: the selection of risks, in- 
vestment of funds, annual statements and 
regulation of the business. 


The discussion throughout the book is 
concise and clear. The book should be an 
excellent text for all those seeking a basic 
knowledge of life insurance. 


Form Book for Life Insurance Men 


The Spectator Handy Guide. The Spectator, 
Chestnut and 56th Streets, Philadelphia 39, 
Pennsylvania. Sixtieth annual issue, 1951. 
1,133 pages. $10. 


This guide to standard and special life 
insurance contracts presents exact and com- 
plete reproductions of the contracts of 123 
companies. Complete supplemental agree- 
ments for waiver of premiums, double 
indemnity payments and the agreement in 
application are included. In addition, the 
book contains over 125 pages giving ter- 
minal reserve values, net premiums and 
miscellaneous mathematical tables. The book 
is larger in size than former issues and its 
attractive typographical arrangement makes 
for easy reading. 

For a typical company, the Handy Guide 
shows a filled-in $10,000 policy and the an- 
nual premium for a policyholder at age 35. 
The clauses and tables follow in full repro- 
duction. Premium rates on as many as 20 
policies at all ages of issue are shown for 
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each company. All data—industrial as well 
as ordinary—relating to a given company are 
grouped together in one section of the book. 

It seems almost superfluous to say that this 
is a valuable guidebook for men concerned 
with practical insurance problems. The agent, 
the manager, the broker, the executive and 
many insurance counsel will find in it much 
that is helpful. Especially is this true when 
one remembers that life insurance contracts 
during the last three years have undergone 
various revisions following the enactment 
of the standard nonforfeiture and valuation 
laws by the various states. The publishers 
are entitled to an honest vote of thanks for 
giving the policy provisions verbatim. As 
they truly state in the foreword, “Synopses, 
however carefully made, cannot but have a 
tendency to group rather than to differentiate.” 


Policyholder’s Fire Manual 


Know Your Fire Insurance and Extended 
Coverage. Eugene E. Demarest. Canyon 
Press of New York, Inc., 132 Beekman 
Street, New York, New York. 1951. 94 
pages. $2. 

The publication of this book at a time 
when so much attention is being given to 
“package” and “schedule” policies, which 
would obliterate the historical cleavages be- 
tween fire and casualty risks and result in 
many new policy forms, tends to emphasize 
its usefulness. The risks that one can cover 
with insurance are multifold, as are the 
exclusions and corresponding endorsements 
and riders. It takes a goodly time for 
brokers and agents to become well ac- 
quainted with these. Many, if not most, as- 
sureds never acquire sufficient familiarity to 
exercise an intelligent choice for their 
own needs, 

The need for expert knowledge is of course 
met by the work of brokers and agents. 
But rising costs are being accompanied by 
a noticeable trend among businessmen to 
make an independent judgment as_ to 
whether they are getting their money’s 


worth in coverage for premium paid. It 
goes without saying that a minimum under- 
standing of what coverages are available 
under different endorsements and _ riders 
is a prerequisite to the making of such 
a judgment, 


To that need for a minimum understand- 


ing this book is addressed. In it the author 
explains and discusses the many clauses of 
the standard fire insurance policy and the 
corresponding extended coverage endorse- 
ment which is in use in Connecticut, New 
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Jersey, New York, Pennsylvania, Rhode 
Island and other states. Citations to statutes 
and cases are sprinkled through the book, 
which is quite small for the amount of mate- 
rial it covers. While it would not be a sub- 
stitute for an extensive reference work, the 
book is sufficiently brief to allow the layman 
to read it thoroughly and probably, there- 
fore, to retain a greater percentage of the 
material than he would from a larger book. 


Casebook on Doing Business , 


Introduction to Business Associations—Cases 
and Materials. Elvin R. Latty. Prentice- 
Hall, Inc., 70 Fifth Avenue, New York 11, 
New York. 1951. 646 pages. $7.50. 

The materials presented in this casebook 
overlap the areas heretofore usually reserved 
to courses in agency, corporations and part- 
nership. The book is not meant to be used 
in the law school’s basic corporations 
course. Rather, it is intended to relieve that 
course from such overworked topics as those 
dealing with acts ultra vires the corporation 
and questions regarding de facto corpora- 
tions, the corporate entity and the nature of 
corporateness, so that the follow-up course 
in corporations can take the student into 
the more important phases of corporate law 
including those relating to “close corpora- 
tions” as well as those “big time” areas 
within the reach of SEC regulation. At the 
same time, the author-compiler hopes that 
this organization of materials will enable 
the principles of agency and partnership to 
have a place in the law school curriculum, 
rather than be jettisoned or relegated to the 
summer session. 


Partnership, especially, has in recent years 
been given very little attention in a number 
of leading law schools. It is anomalous that 
this should be true in a day when more and 
more law graduates practice in large metro- 
politan areas where a large proportion of their 
work will be concerned with business or- 
ganization and practices in one way or an- 
other. But materials dealing with taxation, 
accounting, antitrust law, trade regulations, 
bankruptcy and reorganization, labor law 
and administrative law have had to be added 
to the law school curriculum and, as Pro- 
fessor Latty states, “Something has to give. 
Some schools, consequently, have accorded 
the major portion of Future Interests the 
status of an honors course, allowing those 
in the top 10 per cent of their class who 
wish to elect it to do so. More schools 
have dropped Equity as a special course, 
and more still have eliminated Partnerships 
altogether, telling the student that the mate- 
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rial is easily available for him to cover on 
his own when he approaches the bar ex- 
amination. 

Now the point has been reached where 
some of the strictly commercial subjects 
have to be eliminated or condensed. One 
approach has been to combine Sales and 
Negotiable Instruments into one course of 
Commercial Law. Professor Latty’s book 
typifies another approach which may prove 
longer lasting. If the Uniform Commercial 
Code is generally enacted, more classroom 
time may well be required to acclimate the 
students (and the professors) to what Pro- 
fessor Williston calls “iconoclastic” concepts. 


Professor Latty’s book has a refreshing 
amount of textual commentary and illus- 
tration interspersed among the cases. The 
inclusion of this expository and illustrative 
material seems desirable on several grounds: 
the student can cover more material in a 
shorter time; business forms and practices 
may be presented so as to give the legal 
principles greater meaning; classroom time 
will still be available for dialectical excur- 
sions. While it is true that more of the 
student’s reading than formerly will thus be 
in secondary sources, there remains quite 
an adequate amount of judiciously selected 
cases for intensive study. 


ARTICLES 
Articles of interest in other 


legal publications 





Antigens and Allergies . . . Extent of 
liability of a vendor to an allergic plaintiff 
is determined by the writer. He holds that 
the principle of “common knowledge” should 
apply, except in the case of an entirely new 
product. Even in this instance the seller 
might protect himself “by taking the eco- 
nomically disadvantageous step of labelling 
his product with notice that some persons 


might be allergic to some substance in the 
product.”—Horowitz, “Allergy of the Plain- 
tiff as a Defense in Actions Based upon 
Breach of Implied Warranty of Quality,” 
Southern California Law Review, April, 1951. 


When Speech Is Silver . . . What are 
considered libelous statements in newspaper 
comment upon public figures and public 
affairs? The author, a judge in the United 
States District Court for the Southern Dis- 
trict of California, discusses the current 
trend in decision of libel allegations which 


Books and Articles 


are so classified.—Yankwich, “The Protec- 
tion of Newspaper Comment on Public Men 
and Public Matters,” Louisiana Law Review, 
March, 1951. 


Reform of Evidence Practices .. . The 
author contends that the administrative 
process is providing an effective leadership 
for reform of evidence practices. Its 
achievements, he says, are sharpening the 
dissatisfaction with intricate rules that re- 
quire exclusion of evidence having substan- 
tial probative effect.—Davis, “Evidence Re- 
form: The Administrative Process Leads the 
Way,” Minnesota Law Review, June, 1950. 


“What’s Yours Is Mine” . . . The com- 
munity-property system of the eight states 
which have adopted this device disregards 
“the important conflicts that exist among 
those states on all the major problems of 
community property. It would be more 
accurate to refer to eight community sys- 
tems, for no one of the... . states has felt 
itself necessarily bound by the precedents 
in another. .’—Horne, “Community 
Property—A Functional Approach,” South- 
ern California Law Review, December, 1950. 


Open Season on Big Business—Why Not 
Close It? . . . A member of the New York 
bar points out that big business, like big 
government, is here to stay. He would 
suggest putting the guns away and devoting 
our efforts instead to making its bigness 
serve the public—Van Cise, “Limitations 
upon Divestiture,” George Washington Law 
Review, December, 1950. 


Keep Those Prices Up! . Certain 
statutes, under certain circumstances, de- 
clare criminal the lowering of prices of 
goods offered by a seller. Standard Oil v. 
FTC, decided by the Supreme Court in 
January of this year, involves such a situa- 
tion. This article sets forth the conflicting 
viewpoints of a divided Court—Rose, “The 
Right of a Businessman to Lower the Price 
of His Goods,” Vanderbilt Law Review, 
February, 1951. 


A Dollar Down and a Dollar When the 
State Says So ... Twelve states have 
passed legislation regulating retail install- 
ment financing, indicating strongly the 
trend toward state intervention in such 
transactions.—Mors, “State Regulation of 
Retail Instalment Financing—Progress and 
Problems,” Journal of Business of the Univer- 


sity of Chicago, October, 1950, January, 1951. 
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NEGLIGENCE 


Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Promise of Subrogor-Indemnitor 
Strictly Construed 


A man named Rumley entered into a 
written agreement with an oil company 
whereby Rumley was to furnish the neces- 
sary equipment and complete and test a 
well for the oil company. Rumley agreed 
to “furnish everything necessary and proper 
for said purpose” (with certain specific ex- 
ceptions) at his own “risk, cost and ex- 
pense.” There were also provisions by 
which Rumley agreed to take out adequate 
insurance to cover workmen’s compensa- 
tion, employer’s liability, and public liability 
and property damage, and to hold the oil 
company harmless from all liability. While 
the work was in progress, the negligence of 
two of the oil company’s servants resulted in a 
fire which destroyed the drilling equipment. 

The plaintiff insurer paid Rumley $56,460.79 
as per its insurance contract requirements 
and, by the terms of that policy, became 
subrogated to any claim Rumley had against 
the oil company. The insurer brought this 
action against the oil company by virtue of 
that subrogation provision. 


The trial court held, on a motion to dis- 
miss, that Rumley had agreed to bear the 
risks of loss to his equipment and could, 
therefore, not recover. It followed that the 
subrogee insurer could not recover. 
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The reviewing court agreed—at first—but 
changed its mind on rehearing. The court 
found only one case in point from Okla- 
homa, whose law was applicable. That case 
tended to follow the majority rule—that 
negligence must be explicitly mentioned in 
the contract for the indemnitee to be saved 
from liability for his own negligence—and 
so this court decided the case as they be- 
lieved an Oklahoma court would decide it. 
“The parties to the contract were dealing 
at arm’s length and there was no great dis- 
parity of bargaining power between them. 
There is no rule of public policy involved. 
In such cases the law is that a party to a 
contract may limit or eliminate liability for 
future negligence. Such stipulations, how- 
ever, in private contracts are not favored and 
will be strictly construed against the person 
relying upon the same. A majority of the 
courts have agreed that provisions in a con- 
tract will not be construed to exculpate one 
of the parties from liability for his future 
negligence unless their intention is expressed 
in clear and explicit terms.”—Standard In- 
surance Company of New York v, Ashland 
Oil & Refining Company. United States 
Court of Appeals for the Tenth Circuit. 
November 11, 1950. 18 CCH NEGLIGENCE 
Cases 981, reversing 18 CCH NEGLIGENCE 
Cases 978. 


Indemnity Without Premium Strictly 
Construed Against Indemnitee 


A prospective customer of a building ten- 
ant suffered personal injuries because of the 
conditions existing in the building. He 
sued the landlords. By third-party com- 
plaint the landlords sought judgment over 
against another tenant—the one involved in 
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this action—for all sums that might be ad- 
judged against them in favor of the plaintiff 
customer. 

The landlords’ claim was that the en- 
trance and stairway where plaintiff received 
his injuries were a part of the premises 
demised and leased to, and in the sole and 
exclusive possession of, the tenant, and that 
the tenant had agreed to indemnify and re- 
lease them from any and all damages to 
person and property during the term of the 
lease. Complaining that the trial judge’s 
dismissal of the third-party complaint was 
error, the landlords appealed. 


The indemnity provision of the lease pro- 
vided that “Lessee hereby releases Lessor 
from any and all damages to both person 
and property and will hold the Lessor harm- 
less from all such damages during the term 
of this lease.” 


Emphasizing in different portions of the 
opinion that this alleged indemnity agree- 
ment did not involve a promise of an insur- 
ance company in return for a premium paid, 
the reviewing court held that the dismissal 
of the third-party complaint was not error. 

“In the first place,” it said, the quoted 
provision “is so general in terms as to be 
wholly without the requisite definiteness as 
to what and how it covers. Read on its 


face, it is a general covenant of indemnity 


at all places and at all times without defini- 
tion of any kind, or specification and limita- 
tion of time or place. If this difficulty could 
be cured, as appellants suggest it should be, 
by writing into the clause a limitation to 
things occurring on the premises leased to 
American, this wouldn’t help appellants. 
For it is plain that all the clause does is to 
provide that the lessee releases lessor from 
claims for damages accruing to lessee and 
that it will hold the lessor harmless ‘from 
all such damages’ occurring during the term 
of the lease. 


“Appellants’ claim that the ‘hold harm- 
less’ portion of the paragraph adds to the 
‘release’ portion of the paragraph will not 
stand up. By limiting the hold harmless 
clause to ‘all such damages’ as are dealt 
with in the release clause, it is made com- 
pletely clear that though not precisely but 
inartificially drawn, the clause was intended 
to effect, and did effect, a covenant between 
lessee and lessor that lessee agreed to re- 
lease lessor from claims for damages suf- 
fered by lessee, and it accordingly agreed 
to hold it harmless from all such claims. 


“As pointed out in Halliburton’s case, 
there is a greatly material difference be- 
tween a covenant such as this lease carries, 
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releasing lessor from and agreeing not to 
sue him on claims accruing to lessee and 
covenants such as appellants contend the 
leased covenant is, agreeing to indemnify 
lessor and hold him harmless from claims 
of others.”—Martin et al., Adminisrtators v. 
American Optical Company. United States 
Court of Appeals for the Fifth Circuit. 
October 17, 1950. 18 CCH NEGLIGENCE 
CaseEs 760. 


Jury Evaluates Expert Testimony 


Through an error and the inadvertence 
of the defendant public utility company, 
plaintiff's gas was turned off during ex- 
tremely cold weather, so that she suffered 
for several hours from the cold, and finally 
went out in a blizzard in an attempt to 
have the gas service restored. As a conse- 
quence of her exposure, she developed in- 
fluenza and pneumonia. There was competent 
medical testimony that these afflictions re- 
sulted from the exposure produced by de- 
fendant’s negligence. In a suit against the 
utility, the trial jury awarded plaintiff a 
verdict. 


On appeal, the sole question was whether 
a respiratory disease suffered by one whose 
gas is cut off during severe weather can 
be said to be the proximate result of the 
turning off of the gas. Defendant claimed 
that the court had never passed directly 
on the question. The court, however, said 
that it had, and cited decisions; and stated 
the rule, furthermore, that “where expert 
testimony is required to prove the nature, 
cause, and extent of a disability alleged to 
have been sustained in consequence of a 
ngeligent act, the ultimate conclusion to be 
reached as well as the question of proximate 
cause is for the trier of facts.” 

Since the negligence of defendant was 
admitted, and there was expert medical 
testimony that the illness resulted from the 
negligence, the question of the proximate 
cause of the illness was properly for the 
jury. 

Defendant also pleaded that it is insufficient 
to introduce evidence of a state of facts 
merely consistent with or indicating a 
possibility of the result of a certain act. 
This rule was inapplicable in this case, 
said the court, since the defendant’s negli- 
gence was admitted and there was the compe- 
tent, uncontradicted testimony that the illness 
resulted from the negligence. Judgment 
affirmed.—Oklahoma Natural Gas Company 
v. Gray. Oklahoma Supreme Court. April 
10, 1951. 19 CCH NEGticence Cases 378. 
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Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Father Takes Precedence Over 
Remarried Widow for NSLI Benefits 


After the death of decedent’s named ben- 
eficiary, his father brought suit against 
the United States to collect the remaining 
payments under his National Service Life 
Insurance. Decedent had named his mother 
beneficiary, and had named no contingent 
beneficiary. After the death of his mother 
the Veterans Administration made the pay- 
ments to his wife, who had remarried about 
a month and a half after her husband’s death. 


The National Service Life Insurance Act 
provides that installments remaining un- 
paid “at the death of any beneficiary” shall 
be paid “to the person or persons then in 
being within the classes hereinafter specified 
and in the order named (A) to the 
widow or widower of the insured, if living; 

(C) if no widow, widower, or child, 
to the parent or parents of the insured.” 


Plaintiff contended that the right of de- 
cedent’s wife to the proceeds did not vest 


until she was entitled to receive them, that 
when she remarried she lost her status as 
widow, and that at the time the named 
beneficiary died she was not entitled to the 


proceeds. Defendant, who brought in the 
widow as an additional defendant, contended 
that her rights became fixed and vested as 
of the date of her husband’s death, and 
that since she was his lawful widow at that 
time, she was entitled to the proceeds when 
the named beneficiary died. 


Both plaintiff and defendant moved for 
summary judgment. 


The court declared that at the time the 
named beneficiary died, the additional de- 
fendant was not decedent’s “widow,” widow 
being defined as an unmarried woman whose 
husband is dead. And, it said, the statute 
states clearly that the unpaid proceeds are 
to be paid to persons “then in being” in the 
classes named. “It seems that the 
logical and plain meaning of the statute is 
that ‘then in being’ refers to the point of 
time ‘at the death of any beneficiary’.” 
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Therefore, since the additional defendant 
was not decedent’s widow at the time of 
the death of the beneficiary, she was not 
entitled to the proceeds. Furthermore, said 
the court, Section 602 (i) of the National 
Service Life Insurance Act, applicable at 
the time of decedent’s death in 1945, ex. 
pressly prohibited the widow’s right from 
vesting: it states that “No person shall 
have a vested right to any installment.” 


Plaintiff's motion for summary judgment 
was granted.—Trathen v. U. S. et al. United 
States District Court, Eastern District of 
Pennsylvania. April 20, 1951. 14 CCH 
Lire Cases 899, 


“Exchange” Does Not Mean 
“Actual Exchange”’ 


The assured purchased a round trip air- 
plane ticket from Trans World Airlines 
(TWA) at Albuquerque, New Mexico, to 
Washington, D. C., and return, via TWA. 
On beginning the journey he purchased the 
airplane round trip insurance policy in ques- 
tion in the sum of $20,000 from a vending 
machine at the Albuquerque airport. He 
arrived safely in Washington via TWA, 
using the outbound portion of the round 
trip ticket. Just before he was to have re- 
turned to Albuquerque, a problem arose in 
Dallas, Texas. It was arranged that on 
his way back he should go to Dallas 
to consider the problem there and then 
proceed on to Albuquerque. The assured 
was a member of the War Claims Com- 
mission and his ticket for Dallas was 
purchased from American Air Lines by a 
commission procurement officer, the assured 
himself having nothing to do with the pur- 
chase of this ticket. It was impossible for 
him to physically exchange his TWA ticket 
for the Dallas ticket. However, upon leav- 
ing Washington he procured an additional 
policy of $10,000 insurance covering the Dal- 
las flight. En route to Dallas the plane 
crashed and burned, killing all persons aboard. 


The two policies of insurance were iden- 
tical. Among other things, they provided 
that $25,000 should be the maximum liability 
for any one passenger. The insurer paid 
the $10,000 policy but denied liability on the 
$20,000 policy issued in Albuquerque. The 
beneficiary instituted this action to recover 
the additional sum of $15,000. Judgment 
was entered for the plaintiff at the trial. 


On appeal, the insurer contended that the 
assured was not, at the time of his death, 
within the coverage of the Albuquerque pol- 
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Life, 


icy because he was not traveling on a trip 
made on the ticket purchased in Albuquerque 
or a ticket issued in exchange therefor. 


Pertinent portions of the policy read: 
“The insurance afforded hereunder shall 
apply only to such injury sustained 
during the first round trip made . . . with 
or without stopovers, after the day and hour 
and from the point of departure to the point 
of destination shown on such application, 
and shall commence at said day and hour 
and shall terminate either upon completion 
of said trip or upon expiration or surrender 
for refund or credit of the transportation 
ticket issued to the Insured for such trip, as 
follows: (a) While ... riding as a passenger 
in. . . any airplane operated on a regular 
or special or chartered trip by a scheduled 
airline maintaining regular published sched- 
ules and licensed for the carrying of pas- 
sengers by the duly constituted governmental 
authority. If the original transporta- 
tion ticket held by the Insured is exchanged 
for another ticket issued by a scheduled air- 
line, covering all or any portion of the trip 
specified in the original transportation ticket, 
this insurance shall apply to the trip for 
which the substituted ticket is issued in the 
Same manner and to the same extent that it 
would have applied had the original trans- 
portation ticket remained in effect.” 


The reviewing court affirmed the judg- 
ment for the assured, “The policy does 
not make the actual exchange of the original 
ticket for other transportation a condition 
thereof,” the court said. “Failure to make 
such an exchange could in no way affect the 
risk, hazard or liability. Had the company 
intended to make the actual exchange of the 
original ticket for substituted transportation 
a condition of the policy determining lia- 
bility, it should have been so stated in clear 
and explicit language. To hold under 
the facts as found by the [trial] court that 
it was necessary to actually exchange the 
unused portion of the return TWA ticket 
for other approved air line transportation 
for the return trip or any portion thereof 
would deprive the insured traveller of the 
beneficial provisions of the policy permitting 
him to return by substituted air travel and 
yet be protected. We do not decide whether 
the policy would be in force, had it been 
possible for Smith to exchange the unused 
portion of the TWA ticket for other air line 
transportation, because that question is not 
before us.”—Fidelity & Casualty Company of 
New York v, Smith. United States Court of 
Appeals for the Tenth Circuit. May 10, 
1951. 14 CCH Lire Cases 980. 


Life, Health—Accident 


Total Disability Construed 


Plaintiff carried two life insurance policies 
with defendant, both providing additional 
benefits in the event of total and permanent 
disability. To recover under those provi- 
sions of the policies the assured brought 
this action, the policies reading: 


“Disability shall be considered total when- 
ever the Insured is so disabled by bodily in- 
jury or disease that he is wholly prevented 
from performing any work, from following 
any occupation, or from engaging in any 
business for remuneration or profit, provided 
such disability occurred after the insurance 
under the policy took effect and before the 
anniversary of the policy on which the In- 
sured’s age at nearest birthday is sixty.” 


The assured had diabetes and, within the 
time limits provided, claimed the policy ben- 
efits in question. The trial judge granted 
the insurer the following instruction: 


“The court instructs the jury for the de- 
fendant that the plaintiff is not entitled to 
recover on his claim of total and permanent 
disability unless you find from the evidence 
that the insured is so disabled by bodily 
disease that he is wholly prevented from 
performing any work, from following any 
occupation, or from engaging in any busi- 
ness for profit, and that he will be so disabled 
continuously for the remainder of his life.” 


This instruction did not correctly state 
the law, the reviewing court held in remand- 
ing the case. The giving of the erroneous 
instruction may well have prejudiced the 
plaintiff despite other instructions which 
properly stated the law, to wit: 


“The Court instructs the jury for the 
plaintiff that in order for one to be totally 
disabled within the meaning of the insur- 
ance policies here sued on, it is not necessary 
that he be wholly incapacitated to perform 
any duty incident to his usual employment 
or business, and the Court instructs you 
that if you believe from the evidence that 
the plaintiff is prevented by his illness from 
doing the substantial acts required of him 
in his business, or if you believe from the 
evidence that his physical condition is such 
that common care and prudence require 
that he cease doing all substantial acts re- 
quired of him in his business, then you will 
find for the plaintiff in the amount sued for, 
if you further believe from the evidence that 
the disability of plaintiff is permanent.”— 
Lipnick v. New York Life Insurance Company. 
Mississippi Supreme Court. June 11, 1951. 
14 CCH Lure Cases 1012. 
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Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Overvaluation Stands If Insurer 
Fails to Act Within 90 Days 


The complainants in this proceeding ap- 
pealed from a Chancellor’s decree denying 
a recovery upon a policy of fire insurance. 
The defense was that they (1) had fraudu- 
lently procured or assisted in the burning 
of the property; (2) were guilty of fraud 
in that they misrepresented and falsely swore 
to material facts concerning (a) the value 
of the property, and (b) the salvage of 
certain personal property. The cause was 
heard upon depositions and the assignments 
of error presented the single question wheth- 
er the evidence preponderated against the 
Chancellor’s decree. 


To finance the construction of their home 
the complainants had executed a deed of 
trust to secure the payment of two notes, 
one in the amount of $150 and the other 
for $350. The deed of trust required in- 
surance in the sum of not less than $600 
to protect the loan. At the direction of 
the trustee, the complainants visited an 
agent of the defendant insurer, where they 
obtained $1,500 of insurance upon the resi- 
dence, there being no coverage upon personal 
property. The insurer did not inspect the 
property, and some eight months after the 
issuance of the policy the home was de- 
stroyed by fire. Meanwhile, one of the 
notes was in default and, pursuant to its 
terms, the trustee had advertised the prop- 
erty for sale and declared in the notice of 
foreclosure that the beneficiary declared 
the said notes “due and payable.” 


The complainants testified that they had 
discovered the fire, which had originated 
in the kitchen, when they heard a roar 
while they were sitting on the front porch. 
Some personal property of small value was 
recovered but the greater part of their 
belongings were lost because of the rapidity 
of the fire. Subsequent investigation showed 
no evidence of incendiarism but failed to 
indicate how the fire started, the chimney 
and wiring apparently being of proper con- 
struction. The evidence as to the value of 
the structure was in dispute, and the in- 


surer laid great stress upon several conflict- 
ing statements of the complainants regarding 
the value of the personalty salvaged. 


The insurance code of the state gave the 
insurer the right of inspection within ninety 
days from the issuance of the policy and 
also provided: 


“However, if the agent fails to place a 
reasonable value on any such insured prop- 
erty within the ninety days, as aforesaid, 
and which is agreed to by the insured, and 
a loss occurs, in that event the value as 
shown by the policy or application shall 
be conclusively presumed to be reasonable, 
and settlement shall be made on that basis.” 


The policy provided that it should be 
void if “whether before or after a loss, the 
insured has wilfully concealed or misrepre- 
sented any material fact or circumstance 
concerning this insurance or the subject 
thereof.” (Italics by the court.) 


The reviewing court said the only materi- 
ality of the value of the salvaged personalty 
went to the rapidity with which the fire 
spread, and that the importance of the 
contradictory evidence as to the value of 
the building was rendered nugatory by the 
insurer’s failure to inspect within ninety 
days in accordance with the statute, which 
“is to be read into every policy as a part 
thereof.” Reversing the chancellor, the court 
held that the insurer had failed to carry its 
burden of proving that the complainants 
wilfully burned their property and entered 
a judgment for them against the insurer 
for the difference between $1,500 and the 
amounts due under the deed of trust— 
Wampler et al. v. Massachusetts Fire & 
Marine Insurance Company of Boston. 
Tennessee Court of Appeals. Filed April 26, 
1951. 7 CCH Fire anv Casuatty Cases 524. 


Policy Called Mercantile Specialty 


The plaintiff company was engaged in 
the business of selling office furniture and 
fixtures and purchased two policies of fire 
insurance from the defendant. While the 
policies were in effect, a fire occurred in 
the premises occupied by the plaintiff at 
889 Broad Street in Newark, damaging 
property located there belonging to the 
plaintiff. The defendant paid in full on one 
of the policies but denied liability on the 
other. In the resulting litigation, the trial 
court rendered judgment for the plaintiff 
and the defendant appealed. 


The pertinent portions of the policy sued 
on read as follows: 
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[1] “$5,000 on merchandise materials and 
supplies of every description usual to the 
business of the Insured consisting of office, 
church, school and household furniture of 
every description including samples, labels, 
full and empty packages, boxes and similar 
containers, the property of the insured, or 
held in trust, on commission or otherwise, 
for which the insured may be legally liable, 
or sold, but not delivered or removed. 


[2] “All while contained in the above 
described building, additions and extensions, 
adjoining and communicating therewith, or 
in yards or on sidewalks adjacent thereto. 


[3] “It is specifically understood and 
agreed that the policy covers all property 
of the Insured, and the Insured’s insurable 
interest in such property while in the pos- 
session of others where it may be borrowed, 
held for approval, on contract of sale or 
where there may be a balance due on the 
payment of installment plan.” 

The premises referred to in the second 
paragraph above quoted were described in 
the policy as follows: 


[4] “Dwelling, stores and dwellings, store, 
apartment houses, churches, schools and 
Public and Municipal Buildings anywhere 
in the United States outside the city of 
New York, New York.” 


The first of the quoted paragraphs was 
printed except the words “$5,000” and “the 
insured consisting of office, church, school 
and household furniture of every descrip- 
tion,” which were typewritten. The second 
quoted paragraph was entirely in print, while 
the third and fourth paragraphs were each 
entirely typed in. 


The defendant insurer denied liability on 
three grounds: (a) The policy coverage is 
limited to the plaintiff's property and the 
plaintiff’s insurable interest therein while 
such property is in the possession of others; 
(b) The third paragraph above quoted from 
the policy “must be given effect over the 
more general printed clauses in the policy 
where such printed clauses have been left 
in in accordance with established custom;” 
(c) Because the other policy on which the 
insured paid a loss covered the plaintiff's 
property in its own store at a different 
premium and with a different coinsurance 
clause, it could not have been the intent of 
the parties in entering into the policy in 
suit to cover the plaintiff's own property 
while located in its Broad Street store. 

The reviewing court dealt with the de- 
fendant’s contentions in inverse order. 
Regarding the last argument the court noted 
that an insurance policy is a mercantile 


Fire and Casualty 


specialty which came into the common law 
through the law merchant along with charter 
parties and negotiable instruments. Like 
all other specialties, whether common law 
or mercantile, said the court, the policy is 
to be governed by its own terms without 
recourse to other documents unless its own 
language so requires. Accordingly, no in- 
ferences could be drawn from the differences 
in the two policies in terms of premium 
rates, coverages or coinsurance percentages. 
Even if the policies were not specialties, 
the court continued, the differences would 
not be material: the premium rates were 
not open to bargaining between the parties 
but fixed by statutory standards; the policy 
in suit was issued a month and a half before 
the other policy so that the two policies 
were not in pari materia. 


Adverting to the defendant’s second con- 
tention labeled (b) above, the court said 
no such custom was pleaded or known to 
the court. The defendant would have vio- 
lated the insurance code by attempting to 
delete any portion of the printed matter of 
the standard fire insurance policy prescribed 
by the legislature. The power of bargaining 
of the parties to the insurance contract is 
limited to the simple matters of whether 
there will be a contract of fire insurance 
and what property it will cover. Conse- 
quently, said the court, every standard 
fire insurance policy must be considered as 
a whole and effect must be given to every 
part thereof. 


Concerning the insurer’s contention 
labeled (a) above, the court said the argu- 
ment would construe the phrase “all prop- 
erty of the insured, and the insured’s 
insurable interest in said property” as though 
the comma were omitted. Stating that the 
clause must be read as it stood, the court 
held the plaintiffs loss covered by the 
clause. Judgment for the plaintiff was 
affirmed.—Herbert L. Farkas Company v. 
New York Fire Insurance Company. New 
Jersey Supreme Court. December 4, 1950. 
7 CCH Free anp CasuAtty CASEs 338. 


LIFE BENEFITS UP 


For the nation as a_ whole, 
$440,039,000 was paid in life insurance 
death claims for the first three 
months of 1951, the Institute of Life 
Insurance reports. This compares 
with $408,842,000 paid in the cor- 
responding period of last year. 
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Court Distinguishes Residence 
from Domicile 


Plaintiff brought this action for damages 
for the wrongful death of her decedent as 
the result of an automobile accident; the 
action was commenced by serving the sum- 
mons and complaint upon the Commissioner 
of Highways of Minnesota and sending a 
copy to the defendant at his last-known 
address in Pennsylvania. 


The question here before the court was 
whether defendant was a nonresident of 
Minnesota within the meaning of that ‘state’s 
Nonresident Motorist’s Act. He contended 
that he was a resident of Minnesota, and 
moved to set aside service of the summons 
and complaint on the ground that it was 
ineffectual. His motion was denied in the 
lower court. 


Defendant originally lived with his parents 
in Minnesota. Then he went to school 
for four years in Pennsylvania, coming home 
for summer vacations. After he graduated, 
he took a job in Pennsylvania, but, later 
on, expecting to-be drafted, he returned to 
Minnesota until the time of his induction. 
While he was in service he gave Minnesota 
as his home address, and after leaving service 
he returned to his parents’ home and was 
living with them when the accident occurred. 
About four months later he went back to 
Pennsylvania, and lived there from that 
time on. 


The court referred to a previous decision 
where it had held that a person must be 
deemed a nonresident if he had no actual 
residence—as distinguished from legal dom- 
icile or temporary abode—within the state. 
Actual residence, said the court, “involves 
a connotation of permanency in the sense 
of establishment of a usual place of abode 
without, however, necessarily involving that 
greater degree of permanency which is char- 
acteristic of legal domicile.” Though de- 
fendant’s legal domicile may have been 
Minnesota, he was a resident of Pennsylvania 
by reason of the fact that he attended 
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school there for four years and then took 
a job there; such actions, said the court, 
“reflected a permanency of stay that can 
be ascribed only to the establishment of an 
actual residence in that jurisdiction.” 


Defendant’s act of returning to Minne- 
sota before his induction showed, not the 
desire to re-establish residency there, but 
the desire to be with his parents before 
leaving for a stretch in the armed forces, 
Also irrelevant, said the court, was the 
fact that he reported Minnesota as _ his 
residence while in the army. It was only 
natural that he should do this since he had 
no family in Pennsylvania to receive his 
mail or to be notified should he be injured 
or killed. 


Defendant was properly considered a non- 
resident of Minnesota, said the court, and 
the order of the trial court was affirmed.— 
Hughes, Special Administratrix v. Lucker. 
Minnesota Supreme Court. Filed February 
16, 1951. 35 CCH AvuTOmMoBILE CAsEs 848. 


Walking on Wrong Side of Road 
Constitutes Contributory Negligence 


On a clear night and in the light emitting 
from a filling station, defendant’s car struck 
plaintiff's decedent, who was walking at the 
time on the right side of the highway. 


Defendant testified that he first saw the 
deceased walking several car lengths in front 
of him on the shoulder of the road. He 
reduced his speed, he thought, and then 
the lights of a car coming toward him 
blinded him for a moment. As this car was 
passing him he again saw the deceased, who 
was then directly in front of him only a 
few feet away and in the middle of the lane. 
Defendant pulled sharply to the left, but it 
was too late to avoid hitting him. 


Plaintiff contended that defendant was 
on the shoulder of the road when he hit 
the deceased, and that there was evidence 
of this from the marks on the car and in 
the road. There was conflicting testimony 
as to the position of the car at the time 
of the accident, but one of plaintiff's own 
witnesses testified that it was on the road. 


The lower court held for defendant, and 
plaintiff appealed. 

The reviewing court declared that even if 
defendant had been off the road when he 
hit plaintiff, this did not convict him of 
negligence as a matter of law. The de- 
ceased, on the other hand, since he was 
walking on the right-hand side of the road, 
contrary to statutory regulation, was guilty 
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of negligence, as a matter of law, which the 
jury could have found was a contributing 
cause of his death, 


Since the defendant’s version of the acci- 
dent was not incredible, and was even cor- 
roborated by one of plaintiff’s witnesses, the 
jury was entitled to accept it and find that 
defendant was not negligent; or, even if 
they found him negligent in failing to see 
the deceased or in driving off the hard 
surface of the road, they were still entitled 
to find the deceased guilty of contributory 
negligence barring recovery. Judgment af- 
firmed.—Lloyd, Administratrix v. Andrews. 
Virginia Supreme Court of Appeals. March 
12, 1951. 35 CCH Avtomosire Cases 1061. 


Host Has No Duty of Contribution 
Where Guest Assumes Risk 


In December of 1948 a host drove his wife 
in his 1928 automobile from their home in 
a rural area to a city several miles distant 
in order that she might bowl. On the return 
trip, they left the bowling alley at 11:45 
p. m., when it was snowing. The snow ad- 
hered to the windshield of the car and the 
inside of the glass was fogged. The car had 
only one windshield wiper; it had a manifold 
heater but no defroster. The husband left 
his window down about two thirds of the 
way, putting his head out of the window in 
order to navigate the car. While driving on 
a town road, he pulled his head back into 
the car, which was traveling about 20 miles 
per hour, After the car traveled about 225 
feet further, he saw a “vision” about 20 feet 
ditant. He discovered that the “vision” was 
the defendant’s car, parked without lights, 


when he slid into its rear along the slippery 
road, 


The resulting actions by husband and wife 
against the defendant and his insurer eventu- 
ated in the trial court’s judgment for the 
wife and an order that the defendants have 
contribution against the husband, to whom 
was attributed 25 per cent of the causal 
negligence. 


In the husband’s appeal from that order, 
the reviewing court held that the guest wife, 
as a matter of law, assumed the negligent 
lookout of her host husband and that con- 
sequently there was no basis for common 
liability or right of contribution. — Floyd 
Shrofe, Appellant, Irene Shrofe v. Rural Mu- 
tual Casualty Insurance Company et al. Wis- 
consin Supreme Court. Filed December 5, 
1950. 35 CCH AutomosiLe Cases 252. 


Automobile 


Finding Re Plaintiff's Negligence 
Final in Wisconsin 


Defendant was driving her car on a coun-— 
try road, about forty or forty-five miles 
an hour. As she approached a farm on the 
right side of the highway, she noticed plain- 
tiff’s decedent, a fourteen-year-old boy, run- 
ning in the farmyard toward the road. He 
was at that time about twenty-five or thirty- 
five feet from the road, and she was about 
300 feet from him. She lifted her foot from 
the accelerator. When she was about 200 
feet from him, she applied her brakes, but 
released them again in order not to skid on 
the pavement, which was wet. The de- 
ceased continued to run and started across 
the road, looking neither to right nor left; 
defendant, seeing that he was not going to 
stop at the side of the highway, swung to 
the left. She was a foot or two across the 
center line when she hit him, and he was 
struck by the right front of the car. 


In the lower court, the jury found de- 
fendant not negligent in respect to speed 
or lookout, but negligent as to management 
and control and in failing to warn the de- 
ceased. The deceased was held to be negli- 
gent as to lookout and in failing to yield 
the right of way to an automobile, as re- 
quired by Wisconsin statute of a person 
crossing the road at a place other than a 
crosswalk. The negligence was apportioned 
on a fifty-fifty basis, and recovery was de- 
nied under Wisconsin law providing that 
fifty per cent negligence bars recovery. 


Plaintiff appealed, requesting that the per- 
centages of comparative negligence be changed 
and contending that defendant had not main- 
tained a proper lookout. 


Assessing the percentage of negligence is 
for the jury, and in Wisconsin the jury’s 
determination is disturbed only in rare in- 
stances. Even though the courts do change 
the jury’s apportionment in some cases, said 
the reviewing court, it is done only on oc- 
casions where the court finds that, as a 
matter of law, the plaintiff’s negligence is 
as great as the defendant’s. The court could 
discover no cases in which the proportion 
assigned plaintiff had been reduced. Fur- 
thermore, according to the evidence the 
jury’s finding that defendant was not negli- 
gent as to lookout was well supported. 
Judgment affirmed.—Cherney, Special Ad- 
ministrator, et al. v. Holmes et al. United 
States Court of Appeals for the Seventh 
Circuit. December 12, 1950. 35 CCH 
AUTOMOBILE CASEs 240. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription Recent Tax Topics: 


rate—$6 for 12 monthly issues. Write for sample copy. Refund suits 
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Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arii- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
Recent Subjects Featured: aging, labeling, storage, and distribution of foods, with 
Standard making respect to nutrition, health, and the general public wel- 
oe fare, in addition to notes on legislative, administrative 
efilled prescriptions 0. he aa 
Chemical additives and judicial developments. Issued monthly; subscription 
Imitation foods rate—$10 a year, including binder for year's issues. 
ultiple seizures 
Fraud in food cases Sample copy sent on request. 
Barbiturate control 
False advertising 


Labor Law Journal 


Specifically designed and edited to promote sound think- 

ing on labor law problems, the Labor Law Journal presents 

timely articles concerned with the intimate and complex 

relationship of Law, Labor, Government, Management, 

and Union. Each month, the Journal brings you the serious 

thinking, the reasoned conclusions, the viewpoints, and 

attitudes of leaders of thought and action—on significant, 

pivotal labor law problems. Specialists in the field treat 

currently troublesome phases of labor law in factual, 

hard-hitting articles. No punches are pulled—nothing is 

“slanted.” Issued monthly; subscription rate—$6 a year. In a Articles: 
Sample copy on request. oa — 
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